9-24-10 Friday

Vol. 75 No. 185 Sept. 24, 2010
Book 1 of 2 Books

Pages 58285-58788

0

ISUET

Mederal Re 0



II Federal Register/Vol. 75, No. 185/Friday, September 24, 2010

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register, www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 75 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, October 5, 2010
9 am.-12:30 p.m.
WHERE: Office of the Federal Register

Conference Room, Suite 700
800 North Capitol Street, NW.
‘Washington, DC 20002

RESERVATIONS: (202) 741-6008



http://www.federalregister.gov
http://www.gpoaccess.gov/nara
http://www.gpoaccess.gov/nara
mailto:gpoaccess@gpo.gov
http://bookstore.gpo.gov

11

Contents

Federal Register
Vol. 75, No. 185

Friday, September 24, 2010

Agriculture Department
See Forest Service

Arctic Research Commission
NOTICES
Meetings, 58350

Army Department
See Engineers Corps

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind or
Severely Disabled

Census Bureau
NOTICES
Meetings:
2010 Census Advisory Committee, 58353

Centers for Disease Control and Prevention
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58391-58395
Meetings:
Subcommittee on Procedures Review, Advisory Board on
Radiation and Worker Health, 58408-58409

Centers for Medicare & Medicaid Services
NOTICES
Medicare and Medicaid Programs:
Quarterly Listing of Program Issuances (April-June 2010),
58790-58960
Medicare Program:
Advisory Panel on Medicare Education, 58405-58407
Medicare Appeals; Adjustment to Amount in Controversy
Threshold Amounts for 2011 Calendar Year, 58407—
58408
Meetings:
Medicare Evidence Development and Coverage Advisory
Committee, 58414-58415
Medicare Program; Physician Compare Web Site, 58411—
58412

Children and Families Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
ANA Consultant and Evaluator Qualifications Form,
58399-58400
Child Care and Development Fund Plan for States/
Territories for FFY 2012—-2013, 58396

Coast Guard
RULES
Navigation and Navigable Waters:
Sector Puget Sound, WA; Technical, Organizational, and
Conforming Amendments; Correction, 58304
Safety Zones:
Chicago Harbor, Navy Pier Southeast, Chicago IL, 58304—
58305

Commerce Department

See Census Bureau

See Economic Development Administration

See Foreign—Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement List; Additions and Deletions, 58366—58367

Procurement List; Proposed Additions and Deletions, 58367

Commodity Futures Trading Commission
NOTICES
Meetings:

Technology Advisory Committee, 58367—-58368

Defense Department

See Engineers Corps

See Navy Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements, etc.,
5838758388

Federal Acquisition Regulation; American Recovery and
Reinvestment Act-Reporting Requirements—One-
Time Reporting Requirements for Prime Contractors,
58389-58390

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements; One-
Time Reporting for First-Tier Subcontractors, 58390

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements—
Quarterly Reporting for Prime Contractors, 58388—
58389

Privacy Act; Systems of Records, 58368—58369

Economic Development Administration

NOTICES

Petitions for Determination of Eligibility To Apply for
Trade Adjustment Assistance, 58363—58364

Education Department
NOTICES
Applications for New Awards for Fiscal Year 2011:
Fulbright-Hays Group Projects Abroad Program, 59051—
59055
Intent to Fund Down 2008 Fiscal Year Grant Slate for GEAR
UP Program:
Gaining Early Awareness and Readiness for
Undergraduate Programs (GEAR UP), 58373-58374
International Education Programs Service:
Fulbright-Hays Group Projects Abroad Program, 59050—
59051



v Federal Register/Vol. 75, No. 185/ Friday, September 24, 2010/ Contents

Employee Benefits Security Administration
NOTICES
Technical Corrections:
Caption for Prohibited Transaction Exemption 2010-27,
Involving The Finishing Trades Institute of the Mid—
Atlantic Region, 58444

Energy Department
See Federal Energy Regulatory Commission

Engineers Corps
NOTICES
Environmental Impact Statements; Availability, etc.:
North Branch Ecorse Creek, Flood Risk Management
General Reevaluation Study, Wayne County, MI,
58369-58370
Skokomish General Investigation Study, Mason County,
WA, 58372-58373

Environmental Protection Agency
RULES
Approval and Promulgation of Air Quality Implementation
Plans:
Indiana; Revised Format for Materials Being Incorporated
by Reference, 58305-58312
Approvals and Promulgations of Implementation Plans and
Designations of Areas for Air Quality Planning
Purposes:
Michigan; Redesignation of Allegan County Areas to
Attainment for Ozone, 58312-58315
Hazardous Waste Management System:
Identification and Listing of Hazardous Waste, 58315—
58328
State Hazardous Waste Management Program Revisions:
Nebraska; Final Authorization, 58328-58329
PROPOSED RULES
Hazardous Waste Management System:
Identification and Listing of Hazardous Waste, 58346
NOTICES
2010 Release of Causal Analysis/Diagnosis Decision
Information System (CADDIS), 58374
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Underground Storage Tank; Information Request Letters,
Pacific Southwest Region (Region IX), 58374-58376
Environmental Impact Statements; Availability, etc.:
Weekly Receipt, 58376-58377
Lead in Ammunition and Fishing Sinkers:
Disposition of TSCA Section 21 Petition, 58377-58378
Meetings:
Ozone Transport Commission, 58378-58379
Regional Project Waiver of Buy American Section of the
American Recovery and Reinvestment Act of 2009:
Bristol, RI, 58380-58382
Lewiston, ME and the Auburn, ME Water District, 58379—
58380
Lowell, MA, 5838258383
Requests for Nominations of Experts:
Review of Great Lakes Restoration Initiative Action Plan,
58383-58385

Federal Accounting Standards Advisory Board
NOTICES
Issuances of Exposure Drafts:
Concepts Statement on Measurement of Elements of
Accrual-Basis Financial Statements in Periods After
Initial Recording, 58387

Federal Aviation Administration
RULES
Airworthiness Directives:
Rolls-Royce plc RB211 Trent 700 and Trent 800 Series
Turbofan Engines, 58290-58292
Re-Registration and Renewal of Aircraft Registration:
OMB Approval of Information Collection; Correction,
58292-58293
PROPOSED RULES
Airworthiness Directives:
Koito Industries, Ltd., Seats and Seating Systems
Approved Under Technical Standard Order (TSO),
etc., 58340-58346

Federal Communications Commission

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58385-58386

Federal Deposit Insurance Corporation

NOTICES

Updated Listing of Financial Institutions in Liquidation,
58386-58387

Federal Emergency Management Agency
NOTICES
Emergency Declarations:
Massachusetts; Amendment No. 1, 58418
Major Disaster and Related Determinations:
New Mexico, 58419-58420
Tennessee, 58419
Major Disaster Declarations:
Towa; Amendment No. 7, 58420
Iowa; Amendment No. 8, 58421
Missouri; Amendment No. 2, 58421
Texas; Amendment No. 5, 58420
Wisconsin; Amendment No. 2, 58420

Federal Energy Regulatory Commission

RULES

Promoting Competitive Market for Capacity Reassignment,
58293-58303

Federal Highway Administration
NOTICES
Environmental Impact Statements; Availability, etc.:
Los Angeles and San Bernardino Counties, CA, 58466—
58467

Federal Motor Carrier Safety Administration
NOTICES
Meetings; Sunshine Act, 58467

Federal Reserve System

RULES

Regulation Z; Truth in Lending, 58470-58504

Truth in Lending, 58509-58538

PROPOSED RULES

Regulation Z; Truth in Lending, 58505-58508, 58539-58788

NOTICES

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 58387

Fish and Wildlife Service
RULES
Migratory Bird Hunting:
Late Seasons and Bag and Possession Limits for Certain
Migratory Game Birds, 58994-59039



Federal Register/Vol. 75, No. 185/ Friday, September 24, 2010/ Contents

Migratory Bird Hunting Regulations on Certain Federal
Indian Reservations and Ceded Lands for the 2010—
11 Late Season, 59042-59048

Food and Drug Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Premarket Approval of Medical Devices, 58396—58399
Meetings:
Center for Veterinary Medicine eSubmitter Workshop,
58411
Dental Products Panel of Medical Devices Advisory
Committee, 58414

Foreign-Trade Zones Board
NOTICES
Site Renumberings:
Foreign-Trade Zone 114 — Peoria, IL, 58364-58365
Foreign-Trade Zone 189 — Kent/Ottawa/Muskegon
Counties, MI, 58364

Forest Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Overcoming Barriers to Wildland Fire Defensible Space
Behaviors, 58347
Meetings:
Central Idaho Resource Advisory Committee, 58347—
58348
Revision of Shoshone National Forest Land and Resource
Management Plan, 58348-58350

General Services Administration
RULES
Federal Travel Regulations:
Relocation Expenses Test Programs, 58329-58330
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements, etc.,
58387-58388

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements—One-
Time Reporting Requirements for Prime Contractors,
58389-58390

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements—One-
Time Reporting for First-Tier Subcontractors, 58390

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements—
Quarterly Reporting for Prime Contractors, 58388—
58389

Health and Human Services Department

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Children and Families Administration

See Food and Drug Administration

See Health Resources and Services Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

NOTICES

Decision to Evaluate Petition to Designate Class of
Employees for Inclusion in Special Exposure Cohort:

Vitro Manufacturing, Canonsburg, PA, 58390-58391

Health Resources and Services Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58392-58393, 58395—
58396

Donor Management Research:

Improvements in Clinical Management of Deceased Organ
Donors, 58400

Statement of Organization, Functions and Delegations of

Authority, 58416-58417

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency

See Transportation Security Administration

See U.S. Customs and Border Protection

RULES

U.S. Citizenship and Immigration Services Fee Schedule,
58962-58991

Housing and Urban Development Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Ginnie Mae Mortgage-Backed Securities Programs,
58421-58422
Federal Property Suitable as Facilities to Assist Homeless,
58422
Fiscal Year 2010 Choice Neighborhoods Grant Program,
58422-58423
Funding Availability:
Fiscal Year 2010 Lead-Based Paint Hazard Control Grant
Program and Lead Hazard Reduction Demonstration
Grant Program; Technical Correction, 58423

Indian Affairs Bureau
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Reporting System for Public Law 102—477 Demonstration
Project, 58423-58424

Interior Department

See Fish and Wildlife Service
See Indian Affairs Bureau

See Land Management Bureau
See National Park Service

International Trade Administration

NOTICES

Extension of Time Limits for Preliminary and Final Results
of Full Five-year (Sunset) Review of Countervailing
Duty Order:

Stainless Steel Plate in Coils from Belgium, 5835158352

Mission Statement Business Development Mission to Egypt
and Morocco, 58353-58356

Mission Statement for Executive-Led Trade Mission to
Jordan and Israel, 58356—-58361

Mission Statement U.S. Franchise Trade Mission to India
Mumbai, Hyderabad, and New Delhi, 58361-58363

Justice Department

NOTICES

Membership of Senior Executive Service Standing
Performance Review Boards, 58435-58443

Labor Department
See Employee Benefits Security Administration



VI Federal Register/Vol. 75, No. 185/ Friday, September 24, 2010/ Contents

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58443
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Annual Return/Report of Employee Benefit Plan, 58443—
58444

Land Management Bureau

RULES

Minerals Management; General; CFR Correction, 58330-
58331

National Aeronautics and Space Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—Reporting Requirements, etc.,
58387-58388

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—-Reporting Requirements—One-
Time Reporting Requirements for Prime Contractors,
58389-58390

Federal Acquisition Regulation; American Recovery and
Reinvestment Act—-Reporting Requirements; One-
Time Reporting for First-Tier Subcontractors, 58390

Federal Acquisition Regulations; American Recovery and
Reinvestment Act—Reporting Requirements—
Quarterly Reporting for Prime Contractors, 58388—
58389

National Credit Union Administration
RULES
Short-Term, Small Amount Loans, 58285-58290

National Institutes of Health
NOTICES
Government-Owned Inventions; Availability for Licensing,
58401-58405
Meetings:
Center for Scientific Review, 58413-58414
National Eye Institute, 58410-58411
National Institute of Allergy and Infectious Diseases,
58410
National Institute of Dental and Craniofacial Research,
58409-58410
Office of Biotechnology Activities, 58410
Prospective Grant of Exclusive License:
Prevention, prophylaxis, cure, amelioration, and/or
treatment of infection and/or effects of Chikungunya
infections in humans, 58415-58416

National Oceanic and Atmospheric Administration
RULES
Fisheries of Exclusive Economic Zone Off Alaska:
Chinook Salmon Bycatch Management in Bering Sea
Pollock Fishery; Correction, 5833758338
Fisheries of the Caribbean, Gulf of Mexico, and South
Atlantic; Reef Fish Fishery of the Gulf of Mexico:
Emergency Rule to Authorize Re-Opening the
Recreational Red Snapper Season, 58335-58337
Re-Opening of the 2010 Gulf of Mexico Recreational Red
Snapper Season, 5833458335
NOTICES
Endangered Species:
Receipt of Modification Requests, 58350-58351
Issuances of Permit Amendments:
Marine Mammals (File No. 14535), 58352

Magnuson-Stevens Act Provisions; General Provisions for
Domestic Fisheries:
Issuance of an Exempted Fishing Permit, 58352—-58353
Performance Review Board Membership, 58363
Taking and Importing Marine Mammals:
Missile Launch Operations From San Nicolas Island, CA,
58365-58366

National Park Service
NOTICES
Intent to Repatriate Cultural Items:

American Museum of Natural History, New York, NY,
58425-58426

Northwest Museum of Arts and Culture, Spokane, WA,
58424-58425

Thomas Gilcrease Institute of American History and Art,
Tulsa, OK, 58426

Inventory Completion:

The Colorado College, Colorado Springs, CO; Correction,

58426-58427
Inventory Completions:

Army Corps of Engineers; Portland District and
University of Oregon Museum of Natural and
Cultural History, Eugene, OR, 5843258433

Athens County Historical Society and Museum, Athens,
OH, 58428-58429

Brigham Young University; Museum of Peoples and
Cultures; Provo, UT, 58433-58435

Northwest Museum of Arts and Culture, Spokane, WA,
58429-58430

Office of the State Archaeologist; Lansing, MI, 58427—
58428

Peabody Museum of Archaeology and Ethnology; Harvard
University, Cambridge, MA; Correction, 58431-58432

University of Montana; Missoula, MT, 58430-58431

Navy Department

RULES

Certifications and Exemptions under 1972 International
Regulations for Preventing Collisions at Sea, 58303—
58304

NOTICES

Environmental Impact Statements; Availability, etc.:

Proposed Extension of the Chocolate Mountain Aerial
Gunnery Range Land Withdrawal, 58370-58372
Intent to Grant Exclusive Patent License; DQE, Inc., 58373

Nuclear Regulatory Commission
NOTICES
Draft Regulatory Guide; Issuance, Availability, 5844458445
Environmental Assessments and Findings of No Significant
Impact:
Exelon Generation Company, LLC; Peach Bottom Atomic
Power Station, 58445-58446
Issuance of Amendment No. 1 for Special Nuclear Material
License:
AREVA NP, Inc., Richland, WA, 58446-58447
Meetings:
ACRS Joint Subcommittee; Revision, 58448—-58449
ACRS Subcommittee on Future Plant Designs, 58448
ACRS Subcommittee on Materials, Metallurgy and
Reactor Fuels, 58449
ACRS Subcommittee on Plant License Renewal, 58447—
58448
ACRS Subcommittee on Radiation Protection and Nuclear
Materials, 58447
ACRS Subcommittee on Reliability and PRA, 58448
Meetings; Sunshine Act, 58449



Federal Register/Vol. 75, No. 185/ Friday, September 24, 2010/ Contents VII

Personnel Management Office
PROPOSED RULES
Prevailing Rate Systems:
Redefinition of Shreveport, LA; Texarkana, TX, etc.
Appropriated Fund Federal Wage System Wage
Areas, 58339-58340

Postal Regulatory Commission
NOTICES
Postal Rates, 58449-58450

Railroad Retirement Board

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58450-58451

Securities and Exchange Commission
NOTICES
Self-Regulatory Organizations; Proposed Rule Changes:
BATS Exchange, Inc., 58460-58462
New York Stock Exchange LLC, 58452—58453, 58455—
58460
NYSE Amex LLC, 58453-58455, 58464—58465
NYSE Arca, Inc., 58462-58464

Small Business Administration
NOTICES
Disaster Declarations:
Towa; Amendment 3, 58451
Wisconsin, 58451-58452

State Department
NOTICES
Meetings:
U.S. Department of State Advisory Committee on Private
International Law, 58465-58466

Substance Abuse and Mental Health Services
Administration

NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58392

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See Federal Motor Carrier Safety Administration
See Transportation Security Administration

Transportation Security Administration
RULES
Revision of Enforcement Procedures, 58331-58334

Treasury Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 58467-58468

Terrorism Risk Insurance Program; Program Loss Reporting,
58468

U.S. Customs and Border Protection
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Application — Alternative Inspection Services (SENTRI
Application and FAST Commercial Driver
Application), 58417-58418

Separate Parts In This Issue

Part Il
Federal Reserve System, 58470-58788

Part lll
Health and Human Services Department, Centers for
Medicare & Medicaid Services, 58790-58960

Part IV
Homeland Security Department, 58962—-58991

Part V
Interior Department, Fish and Wildlife Service, 58994—
59039

Part VI
Interior Department, Fish and Wildlife Service, 59042—
59048

Part VII
Education Department, 59050-59055

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VIII Federal Register/Vol. 75, No. 185/Friday, September 24, 2010/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR
Proposed Rules:

12 CFR
226 (3 documents) ......... 58470,
58489, 58539

Proposed Rules:
226 (2 documents) ......... 58505,

58539
14 CFR
39, 58290
AT o 58292
Proposed Rules:
39 e 58340
18 CFR
35 58293
32 CFR
706 58303
33 CFR
B 58304
165 58304
40 CFR
52 (2 documents) ........... 58305,
58312
58312
58315
58328
58346
58329
58330
58331
50 CFR
20 (2 documents) ........... 58994,
59042
622 (2 documents) ......... 58334,
58335



58285

Rules and Regulations

Federal Register
Vol. 75, No. 185

Friday, September 24, 2010

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
RIN 3133-AD71

Short-Term, Small Amount Loans

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is amending its general
lending rule to enable Federal credit
unions (FCUs) to offer short-term, small
amount loans (STS loans) as a viable
alternative to predatory payday loans.
The amendment permits FCUs to charge
a higher interest rate for an STS loan
than is permitted under the general
lending rule, but imposes limitations on
the permissible term, amount, and fees
associated with an STS loan. This final
rule also requires an FCU to set a cap
on the total dollar amount of STS loans
it will make and to set a length of
membership requirement of at least one
month. Also, any loan under this rule
must be fully amortized. The STS loan
alternative will assist FCUs in meeting
their mission to promote thrift and meet
their members’ credit needs,
particularly the provident needs of
members of modest means. Permitting a
higher interest rate for STS loans will
allow FCUs to make loans cost effective
while the limitations will appropriately
constrain the product to meeting its
purpose as an alternative to predatory
credit products. This final rule also
includes guidance in the form of “best
practices” FCUs should consider
incorporating into their individual STS
programs.

DATES: This rule will become effective
on October 25, 2010.

FOR FURTHER INFORMATION CONTACT:
Justin M. Anderson, Staff Attorney,
Office of General Counsel, at the above
address or telephone (703) 518—6540.

SUPPLEMENTARY INFORMATION:

A. Background

The Federal Credit Union Act (the
Act) permits FCUs to make loans and
extend lines of credit to members but
prohibits FCUs from charging an annual
percentage rate (APR), inclusive of all
finance charges, above 15%. 12 U.S.C.
1757(5)(A)(vi). The Act, however,
permits the NCUA Board (the Board),
after considering certain statutory
criteria, to establish a higher interest
rate ceiling in 18-month cycles. Id. At
its July 2009 meeting, the Board
reapproved an APR ceiling of 18%,
effective until March 10, 2011. NCUA
Letter to Federal Credit Unions 09—
FCU-06 (July 2009).

The Board reviewed NCUA’s
regulatory structure and recognized that
under this current structure many FCUs
could not provide their members with a
reasonable alternative to traditional
payday loans. The Board, therefore,
considered amending its regulations to
provide FCUs with a regulatory
structure under which they could offer
a responsible payday loan alternative to
members in a safe and sound manner.

B. Proposed Rule

On April 29, 2010, the Board issued
a proposed rule amending § 701.21 to
increase the interest rate ceiling for STS
loans, provided FCUs made the loans
within the requirements of the rule. 75
FR 2447 (May 5, 2010). The Board also
specifically asked for comments on the
issues of amortization, utilizing a 36%
APR inclusive of all fees, and requiring
members to participate in direct deposit
or payroll deduct. The comment period
closed on July 6, 2010. The Board
received 33 comments from: Two credit
union trade associations; one bank trade
association; two private citizens; sixteen
credit unions; seven State credit union
leagues; three consumer advocacy
groups; one credit union service
organization; and one philanthropic
foundation. Commenters addressed a
wide range of issues including the
different requirements of the rule, those
areas where the Board specifically
requested comment, and other aspects
of payday lending that were not related
to this rule.

C. Summary of Comments
1. General

While most commenters supported
the idea and framework of the rule,
many commenters offered a suggestion
on one or more aspects of the proposal.
There were, however, three commenters
that supported the proposed rule as
drafted, four that did not support the
rule, and one that only provided details
about its payday alternative program.
The commenters that supported the rule
as written believe the rule would be a
valuable tool FCUs could use to assist
their members, is in line with the
mission and purpose of the FCU charter,
and would provide members with a way
to safely break the payday loan cycle.

Of the commenters that did not
support the rule, one commenter
generally opposed the idea of payday
lending and believed NCUA should
monitor and regulate existing programs,
rather than help foster an alternative.
Two other commenters did not believe
the terms of the rule would be attractive
to FCUs or borrowers. Finally, one
commenter believed credit unions
should be permitted to develop their
own programs instead of NCUA creating
one. With respect to the last comment,
the Board notes this final rule does not
prohibit an FCU from continuing or
participating in a closed or open-end
payday loan program that operates
successfully and legally under NCUA’s
Regulations and the Federal Reserve
Board’s Regulation Z (Reg Z). 12 CFR
Part 226.

2. Specific Comments and NCUA’s
Response

The remaining 25 commenters
generally supported the rule, but offered
suggestions on specific aspects of the
rule or provided comments on the
sections where the Board specifically
requested comments. The Board
considered all of the comments and
modified the final rule where
appropriate. The specific comments and
NCUA'’s responses are discussed in the
following section-by-section analysis.

a. Permissible Interest Rate

A majority of the commenters
believed an interest rate ceiling of 1000
basis points above the established
general interest rate ceiling, as set by the
Board, was sufficient for FCUs offering
an STS product. As noted above, the
Board set interest rate ceiling is
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currently at 18%. A few other
commenters, however, provided
alternative suggestions for the Board’s
consideration. Two commenters
believed the interest rate ceiling for STS
loans should be higher to account for
the higher degree of risk associated with
this type of lending, but did not provide
a specific interest rate they favored. Two
other commenters believed a 36% all
inclusive APR was appropriate, citing a
relation to the Department of Defense
(DOD) regulations and the need to keep
costs as low as possible for borrowers.

Two commenters advocated
maximum flexibility and believed FCUs
should be permitted to choose between
a 36% all inclusive APR and the
proposed rate and fee structure. One
commenter believed the APR for STS
loans should be 36% plus a $20
application fee. Other individual
commenters suggested approaches, such
as an 18% APR with a broader
definition of finance charges, allowing a
28% APR for all legally permissible
payday programs, and not increasing the
APR at all.

The Board has considered these
comments and, based on the reasons set
forth in the preamble to the proposed
rule, has decided to proceed with the
proposed structure of an APR 1000 basis
points above the Board approved
interest rate ceiling, which currently
would be 28%, and a $20 application
fee.

With respect to the comments on
FCUs being able to offer this product to
members of the military, the Board
notes that the definition of a payday
loan in the DOD regulations would not
include most loans made under this
final rule. The DOD regulations provide
the following definition of a payday
loan:

(i) Payday loans. Closed-end credit
with a term of 91 days or fewer in which
the amount financed does not exceed
$2,000 and the covered borrower:

(A) Receives funds from and incurs
interest and/or is charged a fee by a
creditor, and contemporaneously with
the receipt of funds, provides a check or
other payment instrument to the
creditor who agrees with the covered
borrower not to deposit or present the
check or payment instrument for more
than one day, or;

(B) Receives funds from and incurs
interest and/or is charged a fee by a
creditor, and contemporaneously with
the receipt of funds, authorizes the
creditor to initiate a debit or debits to
the covered borrower’s deposit account
(by electronic fund transfer or remotely
created check) after one or more days.
This provision does not apply to any
right of a depository institution under

statute or common law to offset
indebtedness against funds on deposit
in the event of the covered borrower’s
delinquency or default.

32 CFR 232.2. Under the terms of this
final rule, all STS loans will be for less
than $2,000 and many will have
maturities less than 91 days. The terms
of this final rule, however, do not
require an FCU to obtain a check or
payment instrument or authorization to
debit a member’s account
contemporaneously with an extension
of credit. Further, NCUA does not
generally expect FCUs to need to require
a check or payment instrument and, as
discussed below, FCUs are prohibited
from conditioning the extension of
credit on a member’s consent for
electronic debit. An FCU, therefore, will
typically be able to offer loans under the
terms of this rule to members of the
military without violating the DOD
regulations.

b. Loan Term

Approximately one-third of the
commenters submitted comments on the
proposed permissible loan term. Of
those commenters, most believed the
minimum loan term should be greater
than 30 days, with commenters citing a
range between 90-120 days as an
acceptable minimum term. Some
commenters also believed the maximum
loan terms should also be longer, citing
12 to 18 months as an acceptable range
for the maximum loan term. The
commenters who advocated for a longer
term believed that a longer term was
necessary to enable borrowers to pay
back a loan in small, more manageable
payments.

After considering the comments and
for the reasons articulated in the
preamble to the proposed rule, the
Board has decided to keep the proposed
terms of a minimum maturity of one
month and a maximum maturity of six
months. The Board believes this final
rule should provide a high level of
protection for borrowers, and is
concerned that longer term loans may
actually have unintended negative
consequences. The Board is specifically
concerned that borrowers with longer
term STS loans may continue to use
payday lenders to cover expenses that
arise during repayment. While it is
possible that this scenario may also
occur under the maturity structure in
this rule, the Board believes loans with
maturities between one and six months
will provide borrowers with frequent
enough access to credit to minimize the
need for additional loans from payday
lenders. To effectuate the beneficial
nature of a one to six month maturity

and ensure maximum borrower
protection, the Board is reaffirming its
statement in the preamble to the
proposed rule that FCUs should
structure the terms of an STS loan in a
way that allows a borrower to repay the
loan in the given term. NCUA will
scrutinize an FCU’s program to ensure
loans are being made in a way that
provides a member with the best chance
to successfully repay a loan made under
this rule.

¢. Number of Loans and Roll-Overs

Approximately one-third of the
commenters addressed the issues of roll-
overs and the permissible number of
loans. While most commenters agreed
the final rule should prohibit roll-overs,
there were three commenters that
believed roll-overs could be appropriate
in limited circumstances. The
commenters cited that without roll-
overs a borrower who cannot pay off the
loan within the loan term will incur late
fees and, possibly, a negative entry on
his or her credit report. Also, one
commenter asked for further
clarification of the term “roll-over” in
the final rule.

After considering these comments, the
Board has determined to keep the
prohibition against roll-overs, but will
provide some flexibility in the final rule
so borrowers can meet their payment
obligations without incurring additional
fees. While the Board continues to
disagree that roll-overs are ever
appropriate, it believes permitting FCUs
to extend the term of a loan, without
any additional fees, may be beneficial to
both FCUs and borrowers. The
prohibition against roll-overs in this
rule applies to situations in which a
borrower is charged additional fees for
extending or “re-borrowing” funds to
avoid delinquency. Under this rule, an
FCU may, however, extend the term of
the loan, within the maximum loan term
set by this rule, provided the FCU does
not charge any additional fees, except
interest, or extend any additional funds.
For example, if a borrower takes out a
$300 loan for three months and, at some
point within those three months, is
unable to continue making payments,
the FCU can extend the loan term for
another one to three months, but cannot
extend any new credit or charge
additional fees in connection with this
extension. The Board believes allowing
for an extension without any additional
fees will provide borrowers with the
best opportunity to repay the loan and
avoid delinquencies. NCUA generally
expects FCUs, however, to set the term
and amount of the loan in a way that
allows borrowers to repay it within the
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term and avoid the need to extend a
loan.

With respect to the number of loans,
most commenters believed there should
be a higher limit on the number of loans
a borrower may have in a 12-month
period or no cap at all. Commenters
believed that the number imposed in the
proposed rule was too limiting and
could drive borrowers back to payday
lenders.

After considering these comments the
Board has determined to proceed with
the terms in the proposed rule, which
limit FCUs to making only one loan at
a time to a member and no more than
three in any rolling six-month period. In
response to the commenters advocating
for a higher number of loans, the Board
disagrees that a limited number of loans
will push borrowers back to payday
lenders. As noted above, the Board
intends this rule to provide borrowers
with enough access to credit to preclude
the need for a borrower to also borrow
from a payday lender. The Board also
intends this rule to help borrowers
curtail the repetitive use of payday
loans and transition them to more
mainstream financial products and more
responsible borrowing. A cap of three
loans in any rolling six-month period
coupled with the minimum and
maximum maturities, set out above,
achieves this balance of providing
borrowers with sufficient access to
credit while helping borrowers
transition from a reliance on repetitive
borrowings.

d. Application Fee and Amount of the
Loan

Approximately one-half of the
commenters addressed the appropriate
amount of an application fee. Two
commenters believed $20 was an
appropriate amount but two other
commenters felt an application fee
should be capped at $25. Of the
remaining commenters, four believed
the application fee should be higher, but
did not provide a specific amount and
several commenters believed FCUs
should be permitted to set their own
application fees in accordance with
Regulation Z or the application fee
should be tied to the amount of the loan.
All commenters who sought a higher
application fee cited an increased risk in
this type of lending. Two commenters
believed FCUs should charge a borrower
only one $20 application fee every six
months and two commenters believed
the Board should not permit FCUs to
charge any fees for these loans,
including application and late fees. All
commenters who favored a lower fee or
no fee cited a minimal underwriting
process that does not justify a fee.

After considering the comments, the
Board has decided to keep the proposed
maximum application fee of $20. While
the Board agrees that this type of
lending is inherently riskier than many
other types of lending, it is interest
income and not the application fee that
allows FCUs to offset the higher degree
of risk. The Board notes, Reg Z limits
application fees to the recovery of costs
associated with processing applications
for credit that are charged to all
consumers who apply, regardless if
credit is actually extended. 12 CFR
226.4(c)(1). For the reasons articulated
in the preamble to the proposed rule,
the Board believes a maximum
application fee of $20 is sufficient to
allow FCUs to recoup the costs
associated with processing an
application for an STS loan. With regard
to those commenters who argued for a
lower application fee or a restriction
that application fees be charged only
once in a six-month period, the Board
points out that $20 under this rule is the
maximum amount FCUs can charge for
an application fee and that FCUs are
still bound by the definition of
application fee in Reg Z. As such, an
FCU’s application fee can only be the
amount needed to recoup the actual
costs associated with processing an
application. If an FCU undertakes a
more limited application process with
repeat borrowers, there would be no
justification for charging the same
application fee each time the borrower
applied. NCUA will scrutinize
application fees to ensure FCUs are
using the fee to recoup costs associated
with processing an application and not
to account for the riskier nature of this
type of lending.

On the issue of the permissible
amount of a loan, slightly less than one-
half of the commenters provided
suggestions. A majority of the
commenters believed the minimum loan
amount should be less than $200, citing
a high demand for loans between $50
and $100. One commenter believed the
minimum loan amount was acceptable,
but the maximum loan amount should
be $2,500. Finally, one commenter
believed that the maximum amount
should be lowered because most payday
borrowers cannot pay back $1,000, even
over a six-month period.

The Board believes the proposed
minimum loan amount of $200 and the
proposed maximum amount of $1000
are appropriate and has included these
amounts in the final rule. With respect
to those commenters who advocated for
a lower minimum amount, the Board
notes, as discussed above, that this rule
does not prohibit FCUs from making
smaller loans that are legal under

NCUA'’s regulations and Reg Z. Also, as
noted in the preamble to the proposed
rule, a minimum loan amount of $200
is in-line with the typical loan extended
to payday loan borrowers.

In response to the commenter who
argued that the maximum loan amount
should be $2,500, the Board does not
believe it would be prudent to allow
FCUs to lend amounts over $1,000 to
borrowers at terms of six months or less.
As noted in the preamble to the
proposed rule, the Board chose a
maximum loan amount of $1,000
because it may allow borrowers to repay
loans from payday lenders and
transition to more traditional FCU
products while still being a manageable
short-term loan.

Finally, in response to the comment
that most borrowers could not pay back
$1,000 in six months and, therefore, the
maximum amount should be lower, the
Board notes the discussion above
regarding the impetus for a maximum
loan of $1,000. In addition, as discussed
earlier in this preamble, the Board
expects FCUs to extend loans to
borrowers in amounts and under terms
in which the borrower can manage
repayment of the loan, within the
confines of this rule.

e. Amortization and Length of
Membership Requirements

In response to the Board’s specific
request for comment on the issue of
amortization, approximately one-third
of the commenters provided a response.
The majority of those commenters
believed that the final rule should
require FCUs to fully amortize STS
loans. There were two commenters,
however, that believed FCUs should
have the option to use balloon
payments, citing that, in limited
circumstances, balloon payments may
actually benefit members.

The Board agrees with the majority of
the commenters that FCUs should fully
amortize loans made under this rule,
and is including a specific requirement
in the final rule. The Board notes that
balloon payments often create
additional difficulty for borrowers
trying to repay their loans, and requiring
FCUs to fully amortize the loans will
allow borrowers to make manageable
payments over the term of the loan,
rather than trying to make one large
payment. Under the requirement to
amortize a loan, FCUs must structure
the payments so that the borrower is
paying a portion of the principal and
interest in equal or near-equal
installments on a periodic basis over the
course of the loan. While the Board is
not prescribing specific payment
schedules, i.e., monthly or bi-weekly,
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FCUs should offer payment schedules
that allow borrowers to easily repay the
loan within the given term.

Approximately one-quarter of the
commenters addressed the issue of a
length of membership requirement. Of
those commenters, all but one believed
FCUs should have the option to impose
a length of membership requirement,
but that it should not be a regulatory
requirement. The Board disagrees that
FCUs should have the option of setting
a length of membership requirement
and has included a requirement in the
final rule that FCUs set a length of
minimum membership requirement of
at least one month. The Board wants to
provide FCUs with as much flexibility
as possible in developing an STS loan
program, but it must consider the riskier
nature of this type of loan and the safety
and soundness of the FCUs offering
them. The Board believes a minimum
membership requirement of one month
will build a meaningful relationship
between the borrower and the FCU and
help reduce the chance of a borrower
defaulting on an STS loan. While the
final rule imposes a minimum
requirement of one month, individual
FCUs should evaluate their risk
tolerance and set a membership
requirement accordingly.

f. Lending Cap and Payroll Deduct/
Direct Deposit

Less than a quarter of the commenters
addressed the issue of a lending cap. Of
those commenters, there was an even
split between the number of
commenters that believed NCUA should
impose a cap and those that believed the
Board should permit FCUs to set their
own cap. The Board received three
suggestions on how to establish a cap:
Setting a cap at 20% of net worth; 5—
10% of assets; and a cap only on the
dollar amount of total loans made as a
percentage of net worth.

After considering these comments, the
Board has decided to require FCUs to
set a cap in their written lending
policies on the aggregate dollar amount
of loans outstanding not to exceed 20%
of total net worth. While the Board
believes it is preferential to allow an
FCU to evaluate its own risk tolerance
and resources in setting a cap, the Board
also wants to provide FCUs with a
ceiling to ensure any cap set by an FCU
is sufficient from a safety and soundness
perspective. The Board believes a cap
on the aggregate dollar amount with a
ceiling of 20% net worth will be
sufficient to ensure FCUs are not
exposed to unnecessary risks and their
resources are not stretched. Depending
on the success of these programs, the

Board can consider raising the cap
ceiling at a later date.

Over half of the commenters
addressed the issue of requiring credit
unions to provide STS loans only to
members that had direct deposit or
authorized payroll deduction. Of those
commenters, nearly three-quarters
believed FCUs should have the option
to require direct deposit or payroll
deduct as part of their program, but it
should not be a regulatory requirement.
One commenter believed it should be a
regulatory requirement and three
believed the rule should specifically
prohibit the practices. One of the
commenters that believed the rule
should prohibit the practices stated that
requiring payroll deduct to obtain a loan
was prohibited by the Federal Reserve
Board’s Regulation E.

The Board agrees with a majority of
the commenters that direct deposit and
payroll deduct for members should not
be regulatory requirements. While the
Board believes direct deposit is a useful
tool for limiting risk, it recognizes that
a regulatory requirement may restrict
FCUs from offering STS loans to
members who may not have access to
direct deposit. Rather, the Board
believes an FCU should be able to
evaluate its risk tolerance and members’
needs in determining whether or not to
require members to participate in direct
deposit in order to borrow an STS loan.

On the issue of payroll deduct, the
Board notes that Regulation E prohibits
financial institutions, including FCUs,
from conditioning an extension of credit
to a consumer on the consumer’s
repayment by preauthorized electronic
fund transfers. 12 CFR 205.10(e)(1).
However, under Regulation E, FCUs can
offer members a lower rate or other
incentives if they participate in payroll
deduct. 12 CFR Part 205, Supplement I,
205.10(e)(1). The Board believes that
payroll deduction is an important tool
for FCUs to utilize in lowering the risk
associated with these loans. Based on
these considerations, the Board will let
individual FCUs decide if they wish to
provide an incentive to or encourage
members to utilize payroll deduct or
other pre-authorized electronic fund
transfers, but will not include any
regulatory requirement. The Board is
also modifying the best practices section
in the final rule to reflect these legal
considerations regarding payroll
deduction.

g. Underwriting and Best Practices

In addition to comments on the
specific requirements of the rule, the
Board also received a few comments
requesting that it not require specific
underwriting criteria in the regulation

and also not change the best practices
section into regulatory requirements.
With regard to underwriting, the Board
will proceed with the approach in the
proposed rule that an FCU is required
to establish underwriting standards in
its written lending policies, but the
Board will not require specific
standards. The Board believes an FCU is
in the best position to evaluate the
needs of its members and its risk
tolerance and set appropriate
underwriting standards. The Board will
also keep the underwriting in the best
practices section to provide FCUs with
guidance on how to structure
underwriting for STS loans. With
respect to the best practice section, the
Board will keep the approach in the
proposed rule and offer this section as
guidance and not as a regulatory
requirement. While the Board believes
the suggestions in the best practices
section may be beneficial to FCUs and
members, the Board also believes an
FCU should have flexibility to
determine the features of its own
program.

h. Other Comments

In addition to the comments
addressed above, the Board received
several comments that did not address
specific features of the rule, but warrant
a discussion in this preamble. Several
commenters asked NCUA to collect data
about STS loans under this rule and
reevaluate the requirements in a year.
The Board agrees with these
commenters and will modify the 5300
call report by January 2011 to include
new sections to evaluate loan programs
under this rule. One year from the
effective date of this final rule the Board
will evaluate the data collected on the
5300 call report and reevaluate the
requirements in the final rule.

There were also several commenters
that urged NCUA to take enforcement
actions against FCUs that are offering
predatory payday lending products. The
Board notes that NCUA staff will
continue to investigate programs that
may be predatory in nature and take
action where appropriate.

D. Dodd-Frank Wall Street Reform and
Consumer Protection Act (The Dodd-
Frank Act)

The Dodd-Frank Act, signed into law
by President Obama on July 21, 2010,
includes, as Title XII, the Improving
Access to Mainstream Financial
Institutions Act of 2010 (Title XII). Title
XII includes, among other things,
Federal assistance to Federally-insured
financial institutions that are providing
small-dollar value loans. Specifically,

§ 1205 of Title XII authorizes the
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Secretary of the Treasury to establish
multi-year demonstration programs by
means of grants, cooperative
agreements, financial agency
agreements, and similar contracts or
undertakings with eligible entities to
provide low-cost, small loans to
consumers that will provide alternatives
to more costly small dollar loans. The
Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law
111-203, § 1205 (2010). Institutions
participating in programs under this
section are required to promote and
provide financial education and literacy
to small-dollar loan borrowers.

In addition, section 1206 amends the
Community Development Banking and
Financial Institutions Act of 1994 by
requiring the Community Development
Fund (the Fund) to make grants to
community development financial
institutions (CDFIs) and to any other
Federally insured depository institution
with a primary mission to serve targeted
investment areas to enable such
institutions to establish a loan-loss
reserve fund to defray the costs of a
small dollar loan program established or
maintained by such institution. Id. at
section 1206(a)(1). Institutions accepting
grants under this section are required to
provide non-Federal matching funds in
an amount equal to 50% of the grant.
This section also requires the Fund to
make technical assistance grants to be
used for technology, staff support, and
other costs associated with establishing
a small-dollar loan program. To receive
a grant or technical assistance grant
under this section, a financial
institution must have or establish a
program with loans under $2,500 that
are paid in installments with no pre-
payment penalties, and the institution
must report payments of the loan to at
least one consumer reporting agency
and meet any other affordability
requirements established by the
Administrator of the Fund. Id. at section
1206(b). Title XII also grants the
Secretary of the Treasury the authority
to issue regulations implementing and
administering the grants and programs
discussed in Title XII. Id. at section
1209.

The Board would like to clarify that
the requirements of this final rule will
not prohibit an FCU, which is otherwise
eligible, from receiving a grant or
participating in a program under Title
XII. The requirements and best practices
guidance in the final rule are in line
with the requirements imposed by Title
XII on participating financial
institutions. FCUs will be able to
comply with the requirements of the
final rule to take advantage of the higher

interest rate and still be within the
limitations of Title XII.

As discussed above, the Secretary of
the Treasury has the authority to issue
regulations implementing Title XII and
the Administrator of the Fund can
impose other affordability requirements
for grants. The Board will review any
regulations or requirements related to
the Title XII grants and programs and
compare them to the requirements in
the final rule to ensure FCUs with STS
loan programs can continue to take
advantage of the benefits included in
Title XII.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under $10 million in
assets). This final rule increases the
interest rate ceiling for STS loans and
sets out several STS loan program
requirements an FCU must meet to take
advantage of the higher interest rates.
The final rule will not have a significant
economic impact on a substantial
number of small credit unions, and,
therefore, a regulatory flexibility
analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996, Public Law 104-121, provides
generally for congressional review of
agency rules. A reporting requirement is
triggered in instances where NCUA
issues a final rule as defined by Section
551 of the Administrative Procedures
Act. 5 U.S.C. 551. The Office of
Information and Regulatory Affairs, an
office within OMB, is currently
reviewing this rule, and NCUA
anticipates it will determine that, for
purposes of SBREFA, this is not a major
rule.

Paperwork Reduction Act

This rule adds a requirement that
Federal credit unions establish a cap on
short-term, small-dollar loans in their
general written lending policies, which
Federal credit unions are already
required to maintain and is currently
approved under the Paperwork
Reduction Act control number 3133—
0139. NCUA has determined that the
requirements of this rule are additions
to an FCU’s customary business records
and do not increase the paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations

of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
State and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The final rule will not have
substantial direct effects on the States,
on the connection between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this final
rule would not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

List of Subjects in 12 CFR Part 701.

Credit unions, Federal credit unions.

By the National Credit Union
Administration Board on September 16,
2010.

Mary Rupp,
Secretary of the Board.

m For the reasons discussed above, the
National Credit Union Administration is
amending 12 CFR chapter VI as set forth
below:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311-
4312.

m 2.In §701.21 add paragraph (c)(7)(iii)
to read as follows:

§701.21 Loans to members and lines of
credit to members.
* * * * *

(C) * *x %



58290

Federal Register/Vol. 75, No. 185/Friday, September 24, 2010/Rules and Regulations

7***

(iii) Short-term, small amount Loans
(STS loans). (A) Notwithstanding the
provisions in § 701.21(c)(7)(ii), a Federal
credit union may charge an interest rate
of 1000 basis points above the
maximum interest rate as established by
the Board, provided the Federal credit
union is making a closed-end loan in
accordance with the following
conditions:

(1) The principal of the loan is not
less than $200 or more than $1000;

(2) The loan has a minimum maturity
term of one month and a maximum
maturity term of six months;

(3) The Federal credit union does not
make more than three STS loans in any
rolling six-month period to any one
borrower and makes no more than one
short-term, small amount loan at a time
to a borrower;

(4) The Federal credit union must not
roll-over any STS loan;

(A) The prohibition against roll-overs
does not apply to an extension of the
loan term within the maximum loan
terms in paragraph (c)(7)(iii)(3) provided
the Federal credit union does not charge
any additional fees or extend any new
credit.

(B) [Reserved]

(5) The Federal credit union fully
amortizes the loan;

(6) The Federal credit union sets a
minimum length of membership
requirement of at least one month;

(7) The Federal credit union charges
an application fee to all members
applying for a new loan that reflects the
actual costs associated with processing
the application, but in no case may the
application fee exceed $20; and

(8) The Federal credit union includes,
in its written lending policies, a limit on
the aggregate dollar amount of loans
made under this section of a maximum
of 20% of net worth and implements
appropriate underwriting guidelines to
minimize risk; for example, requiring a
borrower to verify employment by
producing at least two recent pay stubs.

(B) STS Loan Program Guidance and
Best Practices. In developing a
successful STS loan program, a Federal
credit union should consider how the
program will help benefit a member’s
financial well-being while considering
the higher degree of risk associated with
this type of lending. The guidance and
best practices are intended to help
Federal credit unions minimize risk and
develop a successful program, but are
not an exhaustive checklist and do not
guarantee a successful program with a
low degree of risk.

(1) Program Features. Several features
that may increase the success of an STS
loan program and enhance member

benefit include adding a savings
component, financial education,
reporting of members’ payment of STS
loans to credit bureaus, or electronic
loan transactions as part of an STS
program. In addition, although a Federal
credit union cannot require members to
authorize a payroll deduction, a Federal
credit union should encourage or
incentivize members to utilize payroll
deduction.

(2) Underwriting. Federal credit
unions need to develop minimum
underwriting standards that account for
a member’s need for quickly available
funds, while adhering to principles of
responsible lending. Underwriting
standards should address required
documentation for proof of employment
or income, including at least two recent
paycheck stubs. FCUs should be able to
use a borrower’s proof of recurring
income as the key criterion in
developing standards for maturity
lengths and loan amounts so a borrower
can manage repayment of the loan. For
members with established accounts,
FCUs should only need to review a
member’s account records and proof of
recurring income or employment.

(3) Risk Avoidance. Federal credit
unions need to consider risk avoidance
strategies, including: requiring members
to participate in direct deposit and
conducting a thorough evaluation of the
Federal credit union’s resources and
ability to engage in an STS loan

program.
* * * * *

[FR Doc. 2010-23610 Filed 9-23-10; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0364; Directorate
Identifier 2009—NE-27-AD; Amendment 39—
16446; AD 2010-20-11]

RIN 2120-AA64
Airworthiness Directives; Rolls-Royce

plc RB211 Trent 700 and Trent 800
Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct

an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

In completing a review of Engine Manual
repair/acceptance limits for titanium
compressor shafts, Rolls-Royce has found the
specified limits to be incorrect such that the
shot peened surface layer at life critical
features (the axial dovetail slots) may have
been inadvertently removed in-service.
Removal of the shot peened layer results in
increased vulnerability of the part to tensile
stresses, which could reduce the life of the
shaft to below the published life limits.

We are issuing this AD to prevent
failure of the intermediate-pressure (IP)
and high-pressure (HP) shaft, which
could result in an overspeed condition,
possible uncontained disc failure and
damage to the airplane.

DATES: This AD becomes effective
October 29, 2010.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 7, 2010 (75 FR 17630).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

In completing a review of Engine Manual
repair/acceptance limits for titanium
compressor shafts, Rolls-Royce has found the
specified limits to be incorrect such that the
shot peened surface layer at life critical
features (the axial dovetail slots) may have
been inadvertently removed in-service.
Removal of the shot peened layer results in
increased vulnerability of the part to tensile
stresses, which could reduce the life of the
shaft to below the published life limits. The
acceptable limits for material loss on these
surfaces have now been corrected in the
Engine Manual.

This AD identifies shafts for which such
dressing operations have been known to have
been carried out and requires that an
inspection for compliance with the corrected
Engine Manual limits be accomplished and
that the shafts be dispositioned accordingly.
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Comments

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Requests To Change Paragraphs (e)(1)
and (e)(2) of the Proposed AD

Two commenters, The Boeing
Company and American Airlines, ask us
to change paragraphs (e)(1) and (e)(2) of
the proposed AD to clarify the focused
inspections and to include a reference to
Rolls-Royce (RR) Alert Non-
Modification Service Bulletin (NMSB)
RB.211-72—-AG086.

The Boeing Company asks us to
change paragraph (e)(2) to include a
reference to RR Alert NMSB RB.211-72—
AGO086. They state that guidance on full-
focused inspections and acceptance
limits can be found in either the current
applicable RR engine manual or RR
Alert NMSB RB.211-72—-AG086. The
Boeing Company feels that the
information contained in the engine
manual is not as clear or as accessible
as in the RR Alert NMSB and that
including the RR Alert NMSB, as an
additional source of guidance, will
assist the operators in conducting the
associated inspections properly.

We agree. We changed paragraph
(e)(2) to include a reference to RR Alert
NMSB RB.211-72-AG086.

American Airlines, asks us to change
paragraph (e)(1) to include a
requirement for “all applicable focus
inspection subtasks of the IP and HP
compressor shafts * * *” American
Airlines states that the Rolls-Royce
Time Limits Manual and the applicable
Engine Inspection Tasks do not use
“full-focused inspection” terminology
(as used in the NPRM). American
Airlines believes that the AD
terminology should be consistent with
the manuals.

We agree. We changed paragraph
(e)(1) to state “Perform a one-time,
piece-part, full inspection, including all
applicable focus inspection Subtasks, of
the IP and HP compressor shafts, listed
by part number and serial number in
Table 1 of this AD, before exceeding the
compliance period specified in Table 1
of this AD.”

Conclusion

We reviewed the available data,
including the comment[s] received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.

We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Costs of Compliance

Based on the service information, we
estimate that this AD would affect about
12 products of U.S. registry. We also
estimate that it would take about 8
work-hours per product to comply with
this AD. The average labor rate is $85
per work-hour. Required parts would
cost about $15,000 per product. Based
on these figures, we estimate the cost of
the AD on U.S. operators to be $188,160.
Our cost estimate is exclusive of
possible warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-20-11 Rolls-Royce plc: Amendment
39-16446. Docket No. FAA—2010-0364;
Directorate Identifier 2009-NE—-27-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 29, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Rolls-Royce plc
model (RR) RB211 Trent 768—60, 772—60,
772B-60, 875-17, 877-17, 884—-17, 884B-17,
892-17, 892B-17, and 895—-17 turbofan
engines that have a compressor shaft listed
by part number and serial number in Table
1 of this AD. These engines are installed on,
but not limited to, Airbus A330 series and
Boeing 777 series airplanes.

Reason

(d) This AD results from a review of engine
manual repair/acceptance limits for titanium
compressor shafts by RR. We are issuing this
AD to prevent failure of the intermediate-
pressure (IP) and high-pressure (HP) shaft,
which could result in an overspeed
condition, possible uncontained disc failure
and damage to the airplane.

Actions and Compliance

(e) Unless already done, do the following
actions.

(1) Perform a one-time, piece-part, full
inspection, including all applicable focus
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inspection Subtasks, of the IP and HP
compressor shafts listed by part number and
serial number in Table 1 of this AD before

exceeding the compliance period specified in
Table 1 of this AD.

(2) Guidance on full and focused
inspections and acceptance limits can be

TABLE 1—LIST OF AFFECTED SHAFTS

found in the current, applicable RR engine
manual and RR Alert Non-Modification
Service Bulletin (NMSB) RB.211-72—AG086.

Cofrlnprl]ianceI period
: . N ight cycles in
Engine series Affected component Part no. Shaft serial no. (ngcg after
December 4, 2008)
Trent 800 ....cccoecveevevveeenenn. 1-8 IP Compressor Shaft .........ccccceeiiiiiiiiiiniiieicee FK24100 MWO0115238 750
Trent 800 ....ccccccvvevevneeennn. 1—4 HP Compressor Shaft .........cccocviriiiiieniiniiciieee FK32580 MWO0115512 750
Trent 800 1—4 HP Compressor Shaft .......ccccccooiriienienieineeiieee FK32580 MWO0004708 2000
Trent 800 .... 1-4 HP Compressor Shaft ... FK32580 MW00063868 2500
Trent 800 .... 1-8 IP Compressor Shaft ..... FK24100 DN65507 2500
Trent 800 1-8 IP Compressor Shaft .........ccccceiiiiiiiiiiniiicee FK24100 DN65158 2500
Trent 800 1—4 HP Compressor Shaft .......ccccccooiriienienieineeiieee FK32580 MWO0125467 3500
Trent 800 .... 1-4 HP Compressor Shaft ... FW11590 DN65189 3500
Trent 800 .... 1-8 IP Compressor Shaft ..... FK24100 MW0091518 3500
Trent 800 1-8 IP Compressor Shaft .........cccccoiiniiiiiniiiiceee FK24100 MWO0126365 3500
Trent 800 1-8 IP Compressor Shaft .........ccccceeiiiiiiiiiiniiieicee FK24100 DN66422 4750
Trent 800 .... 1-8 IP Compressor Shaft .. FK24100 MW0203314 4750
Trent 700 .... 1-8 IP Compressor Shaft .. FK22279 DN63228 3250
Trent 700 1-8 IP Compressor Shaft .........ccccceiiiiiiiiniiieee FK26048 MW0026046 4500

Other FAA AD Provisions

(f) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(g) Refer to MCAI EASA Airworthiness
Directive 2009-0021 (Corrected February 9,
2009), dated February 6, 2009, and RR Alert
NMSB RB.211-72—-AG086, for related
information.

(h) Contact James Lawrence, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(i) None.

Issued in Burlington, Massachusetts, on
September 17, 2010.
Robert J. Ganley,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23831 Filed 9-23-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 47

[Docket No. FAA-2008—-0188; Amdt. No. 47—
29A]

RIN 2120-AlI89

Re-Registration and Renewal of
Aircraft Registration; OMB Approval of
Information Collection; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; approval of
information collection; correction.

SUMMARY: The FAA is correcting the
notification of the Office of Management
and Budget (OMB) approval of
information collection requirements
contained in the “Re-Registration and
Renewal of Aircraft Registration” final
rule. The final rule was published on
July 20, 2010. The notification of OMB
approval of information collection was
published on August 30, 2010. This
document corrects the OMB approval
expiration date referenced in the August
30, 2010, notification.

DATES: The final rule, including the
information collection requirements in
part 47, published July 20, 2010, at 75
FR 41968, and August 20, 2010, at 75 FR
52859, will become effective on October
1, 2010. The FAA received OMB
approval for the information collection
requirements on August 16, 2010.

FOR FURTHER INFORMATION CONTACT: John
G. Bent, Civil Aviation Registry, Mike
Monroney Aeronautical Center, 6500
South MacArthur Boulevard, Oklahoma

City, OK 73169; telephone: (405) 954—
4331.

SUPPLEMENTARY INFORMATION:

Background

On July 20, 2010, the FAA published
the final rule “Re-Registration and
Renewal of Aircraft Registration” (75 FR
41968).

The final rule contained information
collection requirements in part 47 that
had not yet been approved by OMB at
the time of publication. In accordance
with the Paperwork Reduction Act, the
FAA submitted a copy of the new
information collection requirements to
OMB for its review. OMB approved the
collection on August 16, 2010, and
assigned the information collection
OMB Control Number 2120-0729,
which expires on February 29, 2012. In
the notification of OMB approval
document that was published on August
30, 2010, the FAA incorrectly stated that
the expiration date was February 29,
2010. The FAA also incorrectly
referenced docket number FAA-2008-
0118 instead of docket number FAA—
2008-0188. The FAA also inadvertently
included references to parts 13 and 91
in the heading of the document;
however, parts 13 and 91 did not
contain information collection
requirements.

In final rule FR Doc. 2010-21561
published on August 30, 2010 (75 FR
52859), make the following corrections:

Corrections to Preamble

m 1. On page 52859, in the second
column, in the third line of the heading,
remove “14 CFR Parts 13, 47, and 91”
and add in its place “14 CFR Part 47.”
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m 2. On page 52859, in the second
column, in the fourth line of the
heading, remove “FAA—-2008-0118” and
add in its place “FAA-2008-0188.”

m 3. On page 52859, in the second

column, in the fifth line of the heading,

remove “13-34, 47-29, and 91-318” and

add in its place “47-29.”

m 4. On page 52859, in the third column,

in the second paragraph under

SUPPLEMENTARY INFORMATION, in the

twelfth line, remove “February 29, 2010”

and add in its place “February 29, 2012.”
Issued in Washington, DC, on September

20, 2010.

Dennis R. Pratte, II,

Acting Director, Office of Rulemaking.

[FR Doc. 2010-23964 Filed 9-23-10; 8:45 am]|

BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM10-22-000; Order No. 739]
Promoting a Competitive Market for
Capacity Reassignment

September 20, 2010.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission lifts the price
cap for all electric transmission
customers reassigning transmission
capacity based on the Commission’s
experience to date and a two-year study,
released April 15, 2010. The removal of
the price cap is intended to help

facilitate the development of a market
for electric transmission capacity
reassignments as a competitive
alternative to transmission capacity
acquired directly from the transmission
owner.

DATES: Effective Date: This rule will

become effective September 24, 2010.

FOR FURTHER INFORMATION CONTACT:

Laurel Hyde (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8146.

A. Cory Lankford (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-6711.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,

Chairman; Marc Spitzer, Philip D. Moeller,

John R. Norris, and Cheryl A. LaFleur.

Paragraph
Nos.

| 2T o) =4 (o1 ¥ s Lo KOOSO PP PO PO PSPPI 2
L o] T o) o OO OO 15
A. Removal 0f the PIiCE CAP ....ceeciiiiiiiiiiieiiieee ettt b et b e et sb et bt e e s bt e sn e bt e e e bt et et e bt e bt e enne s 15
1. Comments .....cccoceevienniiiinninn 15
2. Commission Determination . 25
a. Removal Of the PTICE CAP ...cccceriiiiiiiiiiiiiiicicictit ettt b s b bbbttt sb e b sbene 25
b. Implementation of the REqUITEIMENT .......ccceeiiiiiiiiiiiiiic et 37
B. Non-Rate Reforms to Promote Secondary Market . 39
1. NOPR Proposal ......cccoceeviriieniniicniinicneneenenene 39
B 0] 180213 oL USRI 40
3. Commission Determination ...t e 43
II. Information Collection Statement .... 44
IV. Environmental Analysis ........cc..c...... . 48
V. Regulatory FIEXIDILITY ACE tvioiiiiiiiiiiiiiiciiiiiie bbb b bbbt bbbt b e bbbttt sbe b b enten 49
VI DocUmMENt AVAILADIIIEY .oouvirtiiiiiiiieiiee ettt st h e bt bbb e r e h et h e et et s r e nenneene et 50
VII. Effective Date and Congressional NOtFICAtION .....cccociviiviiiiiiiiiiiiiiiiiiiic e 53

1. Based on the Commission’s
experience to date and a two-year study,
released April 15, 2010, the Federal
Energy Regulatory Commission in this
Final Rule makes permanent the lifting
of price caps for transmission customers
reassigning electric transmission
capacity. This action is intended to
facilitate the development of a market
for electric transmission capacity
reassignments as a competitive
alternative to primary transmission
capacity.

I. Background

2. In Order No. 888, the Commaission
concluded that a transmission
provider’s pro forma Open Access
Transmission Tariff (OATT) must
permit explicitly the voluntary
reassignment of all or part of a holder’s

1 FERC Staff, Staff Findings on Capacity
Reassignment (2010), available at http://
www.ferc.gov (Staff Report).

firm point-to-point capacity rights to
any eligible customer.2 The Commission
also found that allowing holders of firm
transmission capacity rights to reassign
that transmission capacity would help
parties manage the financial risks
associated with their long-term
commitment, reduce the market power
of transmission providers by enabling
customers to compete, and foster
efficient transmission capacity
allocation.

2 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. T 31,036, at 31,696 (1996), order on
reh’g, Order No. 888-A, 62 FR 12274 (March 14,
1997), FERC Stats. & Regs. 31,048 (1997), order
on reh’g, Order No. 888-B, 81 FERC { 61,248
(1997), order on reh’g, Order No. 888-C, 82 FERC
1 61,046 (1998), aff’d in relevant part sub nom.
Transmission Access Policy Study Group v. FERC,
225 F.3d 667 (DC Cir. 2000), aff'd sub nom. New
York v. FERC, 535 U.S. 1 (2002).

3. With respect to the appropriate rate
for transmission capacity reassignment,
the Commission concluded it could not
permit reassignments at market-based
rates because it was unable to determine
that the market for reassigned
transmission capacity was sufficiently
competitive so that resellers would not
be able to exert market power. Instead,
the Commission capped the rate at the
highest of: (1) The original transmission
rate charged to the purchaser (assignor);
(2) the transmission provider’s
maximum stated firm transmission rate
in effect at the time of the reassignment;
or (3) the assignor’s own opportunity
costs capped at the cost of expansion
(price cap). The Commission further
explained that opportunity cost pricing
had been permitted at “the higher of
embedded costs or legitimate and
verifiable opportunity costs, but not the
sum of the two (i.e., ‘or’ pricing is
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permitted; ‘and’ pricing is not).” 3 In
Order No. 888—A, the Commission
explained that opportunity costs for
transmission capacity reassigned by a
customer should be measured in a
manner analogous to that used to
measure the transmission provider’s
opportunity cost.*

4. To foster the development of a
more robust secondary market for
transmission capacity, the Commission,
in Order No. 890, concluded that it was
appropriate to lift the price cap for all
transmission customers reassigning
transmission capacity.5 The
Commission stated that this would
allow transmission capacity to be
allocated to those entities that value it
most, thereby sending more accurate
price signals to identify the appropriate
location for construction of new
transmission facilities to reduce
congestion.¢ The Commission also
found that market forces, combined
with the requirements of the pro forma
OATT as modified in Order No. 890,
would limit the ability of resellers,
including affiliates of the transmission
provider, to exert market power.

5. To enhance oversight and
monitoring activities, the Commission
adopted reforms to the underlying rules
governing transmission capacity
reassignments.” First, the Commission
required that all resales or
reassignments of transmission capacity
be conducted through or otherwise
posted on the transmission provider’s
OASIS on or before the date the
reassigned service commences.8 Second,
the Commission required that assignees
of transmission capacity execute a
service agreement prior to the date on
which the reassigned service
commences.® Third, in addition to
existing OASIS posting requirements,
the Commission required transmission
providers to aggregate and summarize in
an electric quarterly report the data
contained in these service agreements.1°

3Order No. 888, FERC Stats. & Regs. { 31,036 at
31,740.

4Order No. 888—A, FERC Stats. & Regs. T 31,048
at 30,224.

5 Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890,
72 FR 12266 (March 15, 2007), FERC Stats. & Regs.
q 31,241, at P 808 (2007), order on reh’g, Order No.
890-A, 73 FR 2984 (January 16, 2008), FERC Stats.
& Regs. q 31,261 (2007), order on reh’g, Order No.
890-B, 123 FERC { 61,299 (2008), order on reh’g,
Order No. 890-C, 126 FERC { 61,228 (2009), order
on clarification, Order No. 890-D, 129 FERC {
61,126 (2009).

6Order No. 890, FERC Stats. & Regs. { 31,241 at
P 808.

7Id. P 815.

81d.

9]d. P 816.

10]d, P 817.

6. The Commission also directed staff
to closely monitor the reassignment-
related data submitted by transmission
providers in their quarterly reports to
identify any problems in the
development of the secondary market
for transmission capacity and, in
particular, the potential exercise of
market power.1? Thus, the Commission
directed staff to prepare, within six
months of receipt of two years of
quarterly reports, a report summarizing
its findings.12 In addition, the
Commission encouraged market
participants to provide feedback
regarding the development of the
secondary electric transmission capacity
market and, in particular, to contact the
Commission’s Enforcement Hotline if
concerns arise.

7. In Order No. 890-A, the
Commission affirmed its decision to
remove the price cap on reassignments
of electric transmission capacity but
granted rehearing to limit the period
during which reassignments may occur
above the cap.1® The period was limited
so that the Commission could review
the Staff Report to see if changes were
needed based on the actual operation of
the reassignment program. Accordingly,
the Commission amended section 23.1
of the pro forma OATT to reinstate the
price cap as of October 1, 2010.14

8. The Commission also clarified that,
as of the effective date of the reforms
adopted in Order No. 890, all
reassignments of electric transmission
capacity must take place under the
terms and conditions of the
transmission provider’s OATT. As a
result, there was no longer a need for
the assigning party to have on file with
the Commission a rate schedule
governing reassigned capacity. To the
extent that a reseller has a market-based
rate tariff on file, the provisions of that
tariff, including a price cap or reporting
obligations, will not apply to the
reassignment since such transactions no
longer take place pursuant to the
authorization of that tariff.

9. In Order No. 890-B, the
Commission clarified that the pro forma
OATT does not, and will not, permit the
withholding of transmission capacity by
the transmission provider and that it
effectively establishes a price cap for
long-term reassignments at the
transmission provider’s cost of
expanding its system.?5 The
Commission further found that the fact

11]1d. P 820.

121d,

13 Order No. 890-A, FERC Stats. & Regs. { 31,261
at P 388, 390.

14 1d. P 390.

15 Order No. 890-B, 123 FERC { 61,299 at P 78.

that a transmission provider’s affiliate
may profit from congestion on the
system does not relieve the transmission
provider of its obligation to offer all
available transmission capacity and
expand its system as necessary to
accommodate requests for service.1¢ The
Commission pointed out that customers
that do not wish to participate in the
secondary market may continue to take
service from the transmission provider
directly, just as if the price cap had not
been lifted.1”

10. With regard to the Staff Report,
the Commission clarified that staff
should focus on the competitive effects
of removing the price cap for reassigned
electric transmission capacity.® The
Commission stated that staff should
consider the number of reassignments
occurring over the study period, the
magnitude and variability of resale
prices, the term of the reassignments,
and any relationship between resale
prices and price differentials in related
energy markets. In addition, the
Commission directed staff to examine
the nature and scope of reassignments
undertaken by the transmission
provider’s affiliates and include in its
report any evidence of abuse in the
secondary market for transmission
capacity, whether by those affiliates or
other customers.

11. The Commission also granted
rehearing and directed each
transmission provider to include in its
electric quarterly report the identity of
the reseller and indicate whether the
reseller is affiliated with the
transmission provider.1® The
Commission also directed each
transmission provider to include in its
electric quarterly reports the rate that
would have been charged under its
OATT had the secondary customer
purchased primary service from the
transmission provider for the term of the
reassignment.2? The Commission
directed transmission providers to
submit this additional data for all
resales during the study period and to
update, as necessary, any previously-
filed electric quarterly reports on or
before the date they submitted their next
electric quarterly reports.

12. On April 15, 2010, Commission
staff published its report on the two-
year study period.2! The Staff Report
took a comprehensive look at electric
point-to-point transmission capacity

16 ]d.

17]d. P 79.

18]d. P 83.

19]d. P 84.

20 [d.

21FERC Staff, Staff Finding on Capacity
Reassignment (2010), available at http://
www.ferc.gov (Staff Report).
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reassignment that occurred over the
period from the second quarter of 2007
through the fourth quarter of 2009. Staff
examined all reported electric
transmission reassignments during this
period on both a national and a regional
basis. These almost 35,000 transactions
encompassed 65 TWh of total volume
transferred. Staff looked at the data in a
number of ways, in order to better
understand the market and to look for
evidence of abuse. In doing so, staff
looked at the magnitude and variability
of resale prices, and focused on trends
in those numbers over time and by
region. Staff compared resale prices to
the maximum tariff rates that would
have otherwise been in effect for those
transactions. Further, staff looked at
reassignments by term—hourly, daily,
monthly, and yearly and looked at
differences in term by transmission
provider and by volume. Where the
receipt and delivery points of
transactions had reported price indices
with sufficient data, staff compared the
prices of reassignments to the energy
market spread (differential in prices
between the two locations) over the
same time periods.

13. Staff also compared resale prices
for transactions involving affiliates
versus non-affiliates. Staff compared the
rate of transactions above the cap for
both affiliates and non-affiliates. Staff
looked for additional forms of affiliate
abuse such as a transmission provider
providing preferential treatment in the
allocation of reassigned capacity to an
affiliate. Staff also checked for
complaints of the abuse in affiliate
transactions, as well as for capacity
reassignment in general.

14. Two weeks after the release of the
Staff Report, based on the Commission’s
experience in the natural gas
transportation market and the Staff
Report’s conclusion that the secondary
market had grown substantially and that
resale prices reflected market
fundamentals rather than the exercise of
market power, the Commission issued a
Notice of Proposed Rulemaking (NOPR)
proposing to lift the price cap for all
electric transmission customers
reassigning transmission capacity
beyond October 1, 2010. In addition, the
Commission proposed to direct
transmission providers to submit
corresponding revisions to their OATTs
within 30 days of publication of the
Final Rule in the Federal Register. The
Commission also sought comment as to
whether there are any other reforms that
it should undertake to create a more
efficient and vibrant secondary market
for electric transmission capacity. In
response to these NOPR proposals, the
Commission received comments from

13 parties, which are addressed
below.22

II. Discussion
A. Removal of the Price Cap

1. Comments

15. Several commenters support the
Commission’s proposal to remove the
price cap on transmission reassignments
permanently.23 They contend that
removal of the cap will encourage the
development of a more robust secondary
market, resulting in appropriate price
signals and an efficient allocation of
transmission capacity. Cargill comments
that the resale of transmission capacity
at negotiated rates is consistent with
other Commission reforms in favor of
market-based pricing.

16. Despite their general support for
the Commission’s proposal, EPSA and
PG&E raise concerns about the staff
study and the need for transparency.
EPSA states that the Staff Report shows
some gaps that will require further
analysis; such as limited numbers of
transmission providers reported and the
majority of transactions being from
Bonneville. PG&E expresses a lingering
concern about the potential for
transmission service providers to raise
power prices in locations where there is
insufficient competition. EPSA and
PG&E urge the Commission to continue
to monitor the capacity reassignment
market as it matures so that the
Commission will be informed and
therefore able to direct necessary
reforms to the market, as the needed
reforms reveal themselves. EPSA further
urges the Commission to look at ways of
increasing transparency for transmission
capacity available for reassignments as a
way of promoting the secondary market
for reassignment. Powerex comments
that there are already a number of
safeguards including requirements that
transmission providers report
reassignments on their systems on
OASIS and in the electronic quarterly
reports (EQR) that should help limit
abuses. Similarly, Seattle comments that
reconciliation of EQRs, audits, and
OASIS transactions would go a long
way to ensure that resale markets are
functioning without affiliate abuse.

17. Bonneville agrees that lifting the
price cap on transmission capacity
reassignments appears to support the
goal of a more robust secondary market
for that capacity but asks the
Commission to recognize the position of
non-jurisdictional entities, such as

22 A list of commenters is provided in Appendix
A.

23 F.g. Bonneville, Cargill, EPSA, FIEG, PG&E,
PGE, Powerex, Seattle.

itself. Bonneville contends that non-
jurisdictional entities may have to place
conditions upon the removal of the cap
in order to obtain reciprocity and
comply with their applicable statutory
requirements. Bonneville contends that
if its administrator determines that
behavior associated with transmission
capacity reassignments is occurring on
its system in a manner that frustrates or
is otherwise inconsistent with the
administrator’s statutory requirements
to make all excess capacity available to
utilities on a fair and nondiscriminatory
basis, the administrator must be able to
act promptly to stop that behavior.
Thus, Bonneville suggests that any
revision to section 23 of Bonneville’s
OATT permanently lifting the price cap
must be conditioned upon the
administrator’s express authority to
carry out this mandate including the
right to reinstate the cap expeditiously
if necessary.

18. Other commenters argue against
removal of the price cap, contending
that staff’s two-year study provides
insufficient evidence to support a
finding that the secondary market is
sufficiently competitive to lift the price
caps or that market forces or other
factors will be effective to adequately
protect consumers.24 These commenters
point out that, although the Final Rule
would apply to an estimated 132 public
utilities, the Staff Report included data
from only 26 with 79 percent of the
reported transactions coming from
Bonneville. These commenters also
point out that the study was performed
during a recession with concomitant
reductions in the demand for electricity,
and that Bonneville is atypical, given
that it is dependent on large
hydroelectric projects. APPA further
comments that because there were so
few sales made during the study period
by affiliates above the rate cap, it would
appear that reinstitution of the cap
would not significantly dampen resales
of capacity by affiliates of transmission
providers.

19. TAPS states that the staff study
did not examine both prices offered and
accepted such that the Commission
could determine the level of market
interest in reassigned capacity, whether
prices increased, the cause of price
changes, and whether those prices
remained in the zone of reasonableness.
It notes that the staff study compared
resale prices during the study period to
the tariff rate, but not to the opportunity
cost cap, which is likely higher. It
argues that accordingly, the study does
not show that the price cap constrained

24E.g. APPA, NRECA, SCE, TAPS, Outland, and
TDU Systems.
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any prices, and thus it prevents a
finding that the price cap is unjust and
unreasonable. SCE requests that the
Commission reconcile its proposal with
findings in the Staff Report that removal
of the price cap does not appear to be
primarily responsible for the observed
growth in the secondary market. It also
states that the Staff Report did not
definitively conclude that there was not
abuse by resellers, even in a period with
very low demand and no supply
scarcity. SCE states that this is not
sufficient evidence to lift the price cap.
APPA, SCE and TAPS suggest that, if
the Commission wishes to lift the price
cap, it should only do so as a
continuation of the experiment.

20. NRECA, TAPS, and TDU Systems
argue that the Staff Report does not
provide a sufficient factual basis for the
Commission to conclude that the OATT
section 23.1, which reinstates the price
cap on October 1, 2010, is unjust and
unreasonable or to conclude that
proposed revision is just and
reasonable. Moreover, TAPS and TDU
Systems comment that market-based
reassignment of transmission capacity
should not be available to entities to the
extent they lack market-based rate
authority in the area in which the
transmission reservation is located. TDU
Systems states that each secondary
transmission capacity market should be
looked at individually, and that there is
no single, national market for secondary
transmission capacity rights. It
questions why the Staff Report
considers Public Service of New
Hampshire (PSNH) to be an aberration,
while the nearby Central Vermont
Public Service Corporation (Central
Vermont) system is presented as
representing national trends.

21. TAPS and TDU Systems further
contend that, to permit market-based
rates, the Commission remains bound
by the requirement that market-based
rates be supported by empirical proof
that existing competition would ensure
that the actual price is just and
reasonable.25 TDU Systems comments
that courts have held that
undocumented reliance on market
forces is insufficient grounds for
authorizing market-based rates.26
Moreover, TAPS and TDU Systems
argue that the Commission has a
requirement to make an ex ante finding
of the absence of market power and
sufficient post-approval requirements.2”
SCE agrees that the Commission should

25 Citing Farmers Union Cent. Exch., Inc. v. FERC,
734 F.2d 1486, 1510 (DC Cir. 1984)(Farmers Union).

26 Citing Transwestern Pipeline, 43 FERC
61,240, at 61,250 (1988).

27 Citing California ex. Rel. Lockyer v. FERC, 383
F.3d 1006, 1013 (9th Cir. 2004).

engage in an ex ante competitive
analysis to find that the transmission
reseller lacks market power, or take
sufficient steps to mitigate market
power, as well as adopt sufficient post-
approval reporting requirements.

22. Outland states that the pilot
project has allowed resellers to acquire
capacity “for pennies and then hold up
the first renewable energy generator that
comes along looking to use it.” 28 It
states that parties acquire transmission
when they do not need it for a real
generation project, to the detriment of
real projects.

23. NRECA, TAPS, and TDU Systems
urge the Commission, at a minimum, to
retain the price cap on transmission
capacity reassignments for transmission
provider affiliates and retail/merchant
functions. TAPS states that the pattern
of affiliate pricing reveals more about
corporate strategy selected by a few
corporate entities and general
conditions during an atypical period,
than confirming the Commission’s
assumption that the rates for primary
capacity or competition in the
reassignment market will restrain
prices. It states that assuming that the
customer may always take service from
the transmission provider directly is
cold comfort if the available capacity
has been assigned to the transmission
provider’s affiliate. NRECA states that a
larger portion of affiliate than non-
affiliate transactions occurred over the
cap, and points to the PSNH system
where all reported transactions
originated with an affiliate and occurred
over the price cap.

24. In its supplemental comments,
Powerex expresses concern that
Bonneville might reinstate the price cap
as of October 1, 2010, regardless of
Commission action in this proceeding.
Powerex asks the Commission to
address the possible adverse
consequences of non-jurisdictional
transmission providers reinstating price
caps on transmission reassignments and
to provide guidance to customers
seeking to reassign transmission on the
systems of non-jurisdictional
transmission providers that elect not to
adopt any reforms the Commission
directs. To address this issue, Powerex
requests the Commission to clarify that
its seller-specific market-based rate
schedule for transmission reassignment
remains operative. Alternatively,
Powerex seeks guidance on how to price
capacity reassignments based on the
customer’s opportunity cost capped at
the transmission provider’s cost of
expansion.

28 Qutland at 1.

2. Commission Determination
a. Removal of the Price Cap

25. The Commission hereby adopts its
NOPR proposal to lift the price cap for
all reassignments of electric
transmission capacity to become
effective October 1, 2010. Removal of
the price cap will help foster the
development of a more robust secondary
market for transmission capacity
because point-to-point transmission
service customers will have increased
incentives to resell their service
whenever others place a higher value on
it. Existing transmission, therefore, may
be put to better, more efficient use.

26. Moreover, removal of the price
cap will promote the efficient
construction of new capacity. Prices
serve as signals indicating where
capacity shortages exist and where
potentially profitable construction can
take place. The Commission has
previously addressed the need for new
transmission and established incentives
for its construction.2? Removing the
price cap on sales of secondary electric
transmission capacity is one way to
create the proper incentives for new
transmission investment in this
industry. Areas with congestion tend to
have higher prices and thus signal the
need for investment.3° However, if
prices for reassigned capacity exceed
the cost of construction of new
transmission, the customer could
request service from the transmission
provider which would support
investment in new transmission and
lower costs prospectively by relieving
constrained transmission capacity.
Thus, the price of reassigned capacity
will remain effectively capped at the
cost of new transmission. We therefore
reaffirm the Commission’s finding in
Order No. 890-A that removal of the
price cap for reassigned capacity will
help establish a competitive market for
secondary transmission capacity that
will send more accurate signals and that
such price signals will promote more
efficient use of the electric transmission
system.31

27. Our continued regulatory
oversight will also limit the potential for
the exercise of market power. We are

29 Promoting Transmission Investment through
Pricing Reform, Order No. 679, 71 FR 43294 (July
31, 2006), FERC Stats. & Regs. 31,222 (2006),
order on reh’g, Order No. 679-A, 72 FR 1152
(January 10, 2007), FERC Stats. & Regs. 31,236
(2006), order on reh’g, 119 FERC { 61,062 (2007).

30 See Interstate Nat’l Gas Ass’n of America v.
FERC, 285 F.3d 18, 32-34 (DC Cir. 2002) (INGAA)
(“[Blrief spikes in moments of extreme exigency are
completely consistent with competition, reflecting
scarcity rather than monopoly.”).

310rder No. 890-A, FERC Stats. & Regs. q 31,261
at P 388.
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not deregulating or otherwise adopting
market-based rates for the provision of
transmission service under the pro
forma OATT. Transmission providers
will continue to be obligated to offer
available transfer capability to
customers, including available transfer
capability associated with purchased
but unused capacity. Transmission
providers also will continue to be
obligated to construct new facilities to
satisfy requests for service if those
requests cannot be satisfied using
existing capacity. Furthermore, the rates
for transmission service provided under
the pro forma OATT will continue to be
determined on a cost-of-service basis
unless the transmission provider can
demonstrate, on a case-specific basis,
that it lacks market power. Nothing in
this Final Rule affects the obligations of
transmission providers to offer service
under the pro forma OATT at cost-based
rates. The availability of firm and non-
firm service from transmission
providers, therefore, will limit the
ability of reassignors to exercise market
power. In INGAA, the Gourt of Appeals
for the District of Columbia Circuit
recognized that the maintenance of
regulated rates for primary service
would protect against the potential for
the exercise of market power in the
capacity release market.32

28. The Commission disagrees with
suggestions that affiliates of the
transmission provider be treated
differently than non-affiliated customers
with respect to reassignments of
transmission capacity. The
Commission’s Standards of Conduct are
designed to prevent the transmission
provider and its affiliate from acting in
concert to exercise market power.33

32285 F.3d at 32 (“[ilf holders of firm capacity do
not use or sell all of their entitlement, the pipelines
are required to sell the idle capacity as interruptible
service to any taker at no more than the maximum
rate—which is still applicable to the pipelines”); see
also, Promotion of a More Efficient Capacity
Release Market, Order No. 712, 73 FR 37058 (June
30, 2008), FERC Stats. & Regs. q 31,271, at P48—49
(2008), order on reh’g, Order No. 712—-A, FERGC
Stats. & Regs. 31,284 (2008).

33 See Standards of Conduct for Transmission
Providers, Order No. 717, 73 FR 63796 (October 27,
2008), FERC Stats. & Regs. { 31,280 (2008), order
on reh’g, Order No. 717-A, 74 FR 54463 (October
22, 2009), FERC Stats. & Regs. T 31,297 (2009),
order on reh’g, Order No. 717-B, 129 FERC { 61,123
(2009), order on reh’g, Order No. 717-C, 131 FERC
q 61,045 (2010). The Commission’s Standards of
Conduct establish that a transmission provider must
(1) treat all customers, affiliated and non-affiliated,
on a not unduly discriminatory basis, (2) not make
or grant any undue preference or advantage to any
person, and (3) not subject any person to any undue
prejudice or disadvantage with respect to
transmission of electric energy. This would include
avoiding undue prejudice or disadvantage in the
initial allocation of capacity to affiliates, thereby
allowing those affiliates to gain market power and
then to exercise it when reassigning capacity.

Commenters did not identify any
affiliate concerns that these obligations,
along with the monitoring discussed
below, would not address.

29. The Commission takes seriously
the possibility that resellers may
attempt to exercise market power in the
secondary market for transmission. We
continue to find, however, that the
regulatory protections in place and our
increased oversight of this market will
limit the potential for market power
abuse. Prices for secondary transmission
capacity may rise above prices for
primary transmission capacity but this
alone does not indicate an abuse of
market power. On the contrary, courts
have recognized that prices in a
competitive market should rise during
periods when capacity is truly scarce in
order to ensure that transmission
capacity is being allocated
appropriately.34 Nevertheless, the
Commission will continue to monitor
the secondary transmission capacity
market to ensure that participants are
not exercising market power.35 The
Commission also will monitor for abuse
by transmission providers in concert
with their affiliates. If a customer has
evidence of an exercise of market power
or other abuse, it should bring the
matter to the Commission’s attention
through a complaint or other
appropriate procedural mechanism.
Absent such evidence, the Commission
concludes that the continued rate
regulation of the primary market for
electric transmission capacity and the
transmission provider’s obligation to
expand its system to accommodate
service requests adequately mitigates
any market power that resellers may
have in the long-term secondary market.

30. The Staff Report did not raise any
concerns with removal of the price cap
that would warrant its reimposition
given the regulatory protections and
increased market oversight discussed
above. The report included a
comprehensive examination of the
assignments that took place during the
study period which included both the
period prior to the economic downturn
starting in September 2008 and the
period after the downturn. Although the
Staff Report did not conclusively
demonstrate that the price cap inhibited
the growth of the secondary market, the
data showed a marked growth in
reassignments, with both the number of
transactions and the volume increasing
during the two and one half year time

34 INGAA, 285 F.3d at 32—-34 (“[Blrief spikes in
moments of extreme exigency are completely
consistent with competition, reflecting scarcity
rather than monopoly.”).

35 See Order No. 890, FERC Stats. & Regs.

q 31,241 at P 815.

span. The number of reassignments
grew from just over 200 in 2007 to
almost 32,000 in 2009. During this same
period, the volume reassigned grew
from 3 TWh to 36 TWh.

31. The data do not suggest the
exercise of market power. The prices
during the test period appear consistent
with pricing differentials between
locational markets, indicating that the
transactions reflect market
fundamentals, not the exercise of market
power.3¢ Moreover, the Staff Report
found that 99 percent of reassignments
were priced at or below the
transmission provider’s maximum firm
transmission rate, an indication that
prices reflect market conditions and
competition rather than the exercise of
market power.37 The brief spikes above
the price cap are consistent with a
competitive market, indicating scarcity
rather than market power.38

32. We disagree with comments
suggesting that the Staff Report does not
provide enough evidence to support a
finding that the market is sufficiently
competitive to lift the price cap because
it relied on data from a limited number
of transmission providers. While
capacity reassignments occurred on a
limited number of transmission systems,
the lack of data for other transmission
providers indicates a lack of
reassignments on those systems, not an
exercise of market power or lack of
potential competition for capacity
reassignment. Where reassignment is
currently non-existent or occurring at a
lower level, potential reassignment of
transmission in these areas, should it
develop, would face competition
associated with transmission that can be
acquired from other customers. Such
reassignment also would compete with
capacity available from the transmission
provider. Although the data in the Staff
Report included extensive data from
Bonneville and Central Vermont, the
greater number of such assignments may
be due to differences in market
dynamics (such as the extensive use of
hydroelectric power in the Bonneville
region) or reporting conventions (in the
case of Central Vermont).39 It also may

36 See INGAA, 285 F.3d at 31 (indicating that
differentials in prices between receipt and delivery
points are indicative of the value of the
transportation between those points).

37 Because 99 percent of the prices were below
the tariff rate, these prices are almost certainly
lower than opportunity costs which TAPS suggests
are likely higher than the tariff rate.

38 INGAA, 285 F.3d 18, 32 (“A surge in the price
of candles during a power outage is no evidence of
monopoly in the candle market”).

39 The Staff Report states that “the large number
of [Central Vermont] transactions may be due, in
part, to reporting conventions. For EQR reporting

Continued
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indicate that capacity reassignment is
more developed in those areas. The
volume of capacity reassignments on
these two systems provides an example
of what may be possible in other areas
of the country. As for arguments that the
time period under review was atypical
due to the economic downturn and,
thus, not representative, we note that
study began the second quarter of 2007,
well before the downturn began.

33. The Staff Report also did not show
evidence of affiliate abuse. Ninety-nine
percent of reassignments by affiliates of
the transmission provider were at or
below the transmission provider’s
maximum rate. The percentage of such
reassignments over the maximum firm
transmission rate by affiliates was
comparable to that by non-affiliates (0.5
percent versus 0.4 percent).

34. While it is true, as some of the
commenters point out, that the
reassignment transactions were limited
to certain areas and utilities, we see no
reason to expect different results as
capacity reassignment expands. There
have not been allegations of the exercise
of market power in reassignment
markets, and commenters do not
provide any data to suggest that market
power may be more prevalent as
capacity reassignment increases on
other transmission systems.
Development of a more robust
reassignment market in areas where
reassignments are not prevalent should
raise, rather than lower, the level of
competition in markets. Moreover, we
will continue to monitor the market and
if anomalies develop in certain areas,
they can be addressed.

35. We disagree with the comments
that a market power study or other
empirical competition analyses are
required to lift the price cap on
transmission capacity reassignments.
Contrary to commenters’ assertions,
market power analyses are not the only
method to ensure that market-based
rates remain just and reasonable.40 In
INGAA,*! the DC Circuit affirmed the

purposes, each line of data is counted as one
transaction.” See Staff Report at 4.

40 See Alternatives to Traditional Cost-of-Service
Ratemaking for Natural Gas Pipelines and
Regulation of Negotiated Transportation Services of
Natural Gas Pipelines, 74 FERC { 61,076, at
61,227-36 (1996). The Commission ultimately
determined in that case that a market power
analysis was required in order to allow a pipeline
to use market-based pricing instead of cost-of-
service rates. The Commission has not proposed to
allow transmission providers to engage in sales of
primary capacity at market-based rates and, as
explained below, sufficient protections exist to
ensure the secondary market for transmission
capacity remains sufficiently competitive without
requiring market power analyses from each reseller.

41 Interstate Nat’l Gas Ass’n of American v. FERC,
285 F.3d at 33 (DC Cir. 2002).

Commission’s removal of price ceilings
for short-term capacity releases by
shippers in the natural gas market
without requiring sellers to submit
market power analyses. The court
recognized that non-cost factors such as
the need to facilitate movement of
capacity into the hands of those who
value it most may also justify the
removal of price ceilings. The court
concluded that these non-cost factors,
combined with the limitation of
negotiated rates to the secondary
market, distinguished the case from
Farmers Union in which the court had
reversed a Commission determination to
implement lighthanded regulation of the
oil industry.42

36. Farmers Union itself did not
require a market power study to support
a move to a more market-based
regulatory regime. The court found that
rates should be within a “zone of
reasonableness, where [they] are neither
less than compensatory nor
excessive.” 43 Moreover, the court found
that the Commission could justify a
move to a more market-based focus “by
a showing that under circumstances the
goals and purposes of [the
Commission’s statutory mandate] will
be accomplished through substantially
less regulatory oversight.” 44 Here, the
Commission is relying on competition
in the market for transmission capacity,
together with the regulatory protections
discussed above, to ensure just and
reasonable rates. Protections, such as
continuing rate regulation of the
transmission provider’s primary
capacity, retention of the requirement
for transmission owners to build
additional capacity at cost-based rates,
competition among resellers, reforms to
the secondary market for transmission
capacity, and reporting requirements
combined with enforcement
proceedings, audits, and other
regulatory controls, will assure that
prices in the secondary market for
electric transmission capacity remain
within a zone of reasonableness.*>

42 Interstate Nat’l Gas Ass’n of America v. FERC,
285 F.3d 18 at 31-34 (DC Cir. 2002), order on
remand, 101 FERC { 61,127 (2002), order on reh’g,
106 FERC 61,088 (2004), aff’d sub nom. American
Gas Ass’nv. FERC, 428 F.3d 255 (DC Cir. 2005).

43 Farmers Union, 734 F.2d at 1502; see also,
INGAA, 285 F.3d at 31.

44 Farmers Union, 734 F.2d at 1510.

45 See Order No. 890, FERC Stats. & Regs.

q 31,241 at P 811; see also Order No. 712, 73 FR
37058 (June 30, 2008), FERC Stats. & Regs. T 31,271
at P 39 (2008), order on reh’g, Order No. 712-A,
FERC Stats. & Regs. q 31,284 (2008), aff’d sub nom.
Interstate Natural Gas Ass’n of America, No. 09—
1016 (DC Cir. Aug. 13, 2010).

b. Implementation of the Requirement

37. Because the current OATTs
reinstate the price cap as of October 1,
2010, transmission providers will need
to revise section 23 of the pro forma
OATT, as indicated in Appendix B. We
direct transmission providers to file
these changes within 30 days from
publication of this Final Rule in the
Federal Register. Bonneville requests a
blanket waiver of the requirement for
non-jurisdictional entities that are
unable to satisfy reciprocity conditions
with regard to the reassignment of
transmission capacity. Whether the
particular terms and conditions of a
non-jurisdictional transmission
provider’s reciprocity tariff satisfy the
Commission’s open access principles
must be determined on a case-by-case
basis. Therefore, the Commission
denies, without prejudice, Bonneville’s
request for a blanket waiver.

38. We find Powerex’s concern that
Bonneville will reinstate the price cap
as of October 1, 2010 to be premature,
since Bonneville has not made a final
decision at this point. Moreover, when
Bonneville submitted its tariff revisions
pursuant to Order No. 890, it declined
to adopt certain pro forma provisions
related to the reassignment of
transmission capacity and several
transmission customers within
Bonneville, including Powerex, filed
stand-alone rate schedules allowing
them to sell transmission capacity above
the price cap.46 These customers may
submit any necessary revisions to their
rate schedules before October 1, 2010
and request waiver of the prior notice
requirement, if they find such action to
be necessary and appropriate.

B. Non-Rate Reforms To Promote
Secondary Market

1. NOPR Proposal

39. In the NOPR, the Commission
sought comment as to whether there are
any reforms, other than removal of the
price cap, that it should undertake to
create a more efficient and vibrant
secondary market for transmission
capacity. The Commission asked if there
are non-price limitations or regional
factors that may be continuing to limit
the utility of reassignment. By way of an
example, the Commission asked if there

46 See Portland General Electric Co., Docket No.
ER09-93-000 (Dec. 3, 2008) (unpublished letter
order); Idaho Power Co., Docket No. ER09-524—-000
(Mar. 5, 2009) (unpublished letter order); Puget
Sound Energy, Inc., Docket No. ER09-528-000
(Mar. 5, 2009) (unpublished letter order); Avista
Corp., ER09-729-000 (May 12, 2009) (unpublished
letter order); PacifiCorp, Docket No. ER09-921-001
(Sept. 29, 2009) (unpublished letter order); Powerex
Corp., Docket No. ER09-926—000 (May 21, 2009)
(unpublished letter order).
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are reforms to the redirect process that
would enable all firm customers to use
their firm capacity more flexibly and
thereby facilitate capacity reassignment
by making point changes by the buyer
of reassigned capacity more efficient.

2. Comments

40. Although FIEG supports the
Commission’s proposal to allow
redirects of reassigned capacity, several
other commenters raise concerns.
Powerex admits that the ability to
modify receipt and delivery points of
reassigned capacity may make the
capacity more attractive to a potential
third-party assignee but warns that this
practice would erode the priority that
firm capacity should be accorded.
NRECA expresses similar concern that
this proposal may give higher priority to
point-to-point customers who wish to
redirect by awarding them service over
those non-firm customers who do not
redirect and over secondary network
customers. APPA contends that any
reforms to firm point-to-point service
proposed to increase the attractiveness
of re-sales of firm point-to-point
capacity would have to be carefully
assessed to ensure that they do not
result in a degradation of the quality of
network integration transmission
service. TAPS and TDU Systems urge
the Commission to not use a narrowly
focused rulemaking to implement a
sweeping change to point-to-point
transmission service.

41. Commenters offered suggestions
about various other reforms as well.
Bonneville and Seattle argue that
requiring transmission providers to act
as financial intermediaries in capacity
reassignments imposes an undue

burden and complicates settlements.
Powerex and Bonneville raise concerns
about transmission providers failing to
recalculate available transfer capability
or available flowgate capability in a
timely manner, thereby inhibiting
reassignments. Bonneville recommends
that a firm redirect request receive a
credit for any available flowgate
capability the parent reservation has on
the flowgates impacted by the firm
redirect request. TAPS suggests that the
Commission require the posting of
transmission capacity available for
reassignment on the transmission
provider’s OASIS. Cargill recommends
that the reseller not remain responsible
or liable to the transmission provider for
the reassigned capacity if itis a
complete reassignment (the full quantity
of capacity for the remainder of the
reservation) or if the reseller performs a
long-term assignment of the reservation
for any quantity up to the full amount
of the capacity of the reservation.

42. Seattle advocates a transition from
comma separated data to structured
XML data in order to enhance data
exchange and validation between “front-
end” and “back-end systems” used by
transmission customers and providers.
It also advocates more meaningful forms
of transaction umbrella agreements,
such as the WSPP agreement. EPSA
advocates consistent rules about posting
the entities and market participants that
have active umbrella agreements with
the transmission provider. It says that
such postings would give competitive
suppliers transparency about which
market participants can purchase
reassigned capacity.

3. Commission Determination

43. The Commission declines to
implement the non-rate reforms
proposed in this proceeding at this time.
Although some of these proposals may
have merit, we are unable to make a
determination that they are appropriate
at this time based on the record in this
proceeding. With respect to the issues
raised by Seattle and EPSA regarding
data structures, such issues are best
addressed through the standards
development process of the North
American Energy Standards Board,
which sets voluntary wholesale electric
market standards including those
related to data exchanges and posting
requirements.

II1. Information Collection Statement

44. The following collection of
information contained in this proposed
rule is subject to review by the Office of
Management and Budget (OMB) under
section 3507(d) of the Paperwork
Reduction Act of 1995.47 OMB’s
regulations require OMB to approve
certain information collection
requirements imposed by agency rule.48

Burden Estimate: The public reporting
and records retention burdens for the
reporting requirements and the records
retention requirement are as follows.49
The Commission solicited comments on
the need for this information and did
not receive any specific comments
regarding its burden estimates. Where
commenters raised concerns that
specific information collection
requirements would be burdensome to
implement, the Commission has
addressed those concerns elsewhere in
the rule.

: Number of Number of Hours per Total annual
Data collection respondents responses response hours
Conforming tariff Changes ... 132 1 10 1,320

Cost To Comply: $150,480

1,320 hours @ $114 an hour (average
cost of attorney ($200 per hour),
consultant ($150), technical ($80), and
administrative support ($25))

OMB’s regulations require it to
approve certain information collection
requirements imposed by an agency
rule. The Commission is submitting a
copy of this Final Rule to OMB for their
review approval of the information
collection requirements.

Title: FERC-516, Electric Rate
Schedules and Tariff Filings; FERC-717

4744 U.S.C. 3507(d) (2006).
485 CFR 1320.11 (2010).

Standards for Business Practices and
Communication Protocols for Public
Utilities.

Action: Collection

OMB Control Nos. 1902—0096 and
1902-0173

Respondents: Transmission Providers

Frequency of responses: One time.

Necessity of the Information:

45. The Federal Energy Regulatory
Commission is adopting amendments to
the pro forma OATT to ensure that
transmission services are provided on a
basis that is just, reasonable and not
unduly discriminatory or preferential.

49 These burden estimates apply only to this Final
Rule and do not reflect upon all of FERG-516 or
FERC-717.

The purpose of this rulemaking is to
strengthen the pro forma OATT by
encouraging more robust competition.
The Final Rule achieves this goal by
removing the price cap previously
imposed on reassignments of
transmission capacity.

46. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, [Attention:
Michael Miller, Office of the Executive
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Director, Phone: (202) 502—8415, fax:
(202) 273-0873, e-mail:
michael. miller@ferc.gov.]

47. For submitting comments
concerning the collections of
information and the associated burden
estimate(s), please send your comments
to the contact listed above and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th Street, NW.,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, phone: (202)
395-4638, fax: (202) 395—-7285. Due to
security concerns, comments should be
sent electronically to the following e-
mail address:
oira_submission@omb.eop.gov. Please
reference the docket number of this
rulemaking in your submission.

IV. Environmental Analysis

48. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.?9 The Commission
concludes that neither an
Environmental Assessment nor an
Environmental Impact Statement is
required for this Final Rule under
section 380.4(a)(15) of the Commission’s
regulations, which provides a
categorical exemption for approval of
actions under sections 205 and 206 of
the Federal Power Act (FPA) relating to
the filing of schedules containing all
rates and charges for the transmission or
sale subject to the Commission’s
jurisdiction, plus the classification,
practices, contracts and regulations that
affect rates, charges, classifications and
services.5!

V. Regulatory Flexibility Act

49. The Regulatory Flexibility Act of
1980 (RFA) 52 generally requires a
description and analysis of Final Rules
that will have significant economic
impact on a substantial number of small
entities. This Final Rule applies to
public utilities that own, control, or
operate interstate transmission facilities,
not to electric utilities per se. The total

50 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (December 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986—1990 { 30,783 (1987).

5118 CFR 380.4(a)(15) (2010).

525 U.S.C. 601-612 (2006).

53 The sources for this figure are FERC Form No.
1 and FERC Form No. 1-F data.

54]d.

55 The Regulatory Flexibility Act defines a “small
entity” as “one which is independently owned and

number of public utilities that, absent
waiver, would have to modify their
current OATTs by filing the revised pro
forma OATT is 176.53 Of these only six
public utilities, or less than two percent,
dispose of four million MWh or less per
year.5¢ The Commission does not
consider this a substantial number, and
in any event, these small entities may
seek waiver of these requirements.55
Moreover, the criteria for waiver that
would be applied under this rulemaking
for small entities is unchanged from that
used to evaluate requests for waiver
under Order Nos. 888 and 889. Thus,
small entities who have received waiver
of the requirements to have on file an
open access tariff or to operate an
OASIS would be unaffected by the
requirements of this proposed
rulemaking.

VI. Document Availability

50. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington DC
20426.

51. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

52. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502—6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

operated and which is not dominant in its field of
operation.” See 5 U.S.C. 601(3) and 601(6)(2000); 15
U.S.C. 632(a)(1) (2000). In Mid-Tex Elec. Coop. v.
FERC, 773 F.2d 327, 340-343 (DC Cir. 1985), the
court accepted the Commission’s conclusion that,
since virtually all of the public utilities that it
regulates do not fall within the meaning of the term
“small entities” as defined in the Regulatory
Flexibility Act, the Commission did not need to
prepare a regulatory flexibility analysis in
connection with its proposed rule governing the

VII. Effective Date and Congressional
Notification

53. These regulations shall become
effective September 24, 2010. Section
553(d) of the Administrative Procedure
Act (APA) generally requires a rule to be
effective not less than 30 days after
publication in the Federal Register
unless, inter alia, the rule relieves a
restriction or good cause is otherwise
found to shorten the time period.5¢
Section 553(b)(B) of the APA authorizes
agencies to dispense with certain
procedures when the agency, for good
cause, finds that those procedures are
“impracticable, unnecessary, or contrary
to public interest.” 57 For the following
reasons the Commission is using the
“Good Cause” exemption. This Final
Rule must become effective by 12 a.m.
on October 1, 2010 or the price cap on
reassignments of electric transmission
capacity will be reinstated. Reinstating
the price cap would impose a restriction
on the rights of transmission customers.
Thus, this Final Rule relieves a
restriction. Furthermore, the
Commission finds that good cause exists
to make this Final Rule effective
immediately because allowing the price
cap to be reinstated temporarily could
disrupt the efficient management of the
secondary market for electric
transmission capacity and reduce
opportunities for further reduction of
transmission congestion.

54. The Commission has determined,
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 35

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: The following Appendices will not
appear in the Code of Federal Regulations.

BILLING CODE 6717-01-P

allocation of costs for construction work in progress
(CWIP). The CWIP rules applied to all public
utilities. The revised pro forma OATT will apply
only to those public utilities that own, control or
operate interstate transmission facilities. These
entities are a subset of the group of public utilities
found not to require preparation of a regulatory
flexibility analysis for the CWIP rule.

565 U.S.C. 553(d) (2006).

575 U.S.C. 553(b)(B) (2006).
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Appendix A

List of Commenters

Commenter Name Abbreviation
American Public Power Association APPA
Bonneville Power Administration Bonneville
Cargill Power Markets, LLC Cargill
Electric Power Supply Association EPSA
Financial Institutions Energy Group FIEG
National Rural Electric Cooperative NRECA
Association

Outland Renewable Energy LLC Outland
Pacific Gas & Electric Co. PG&E
Portland General Electric Co. PGE
Powerex Corp. Powerex
Southern California Edison Co. SCE
Seattle City Light Seattle
Transmission Access Policy Study Group | TAPS

Transmission Dependent Utility Systems

TDU Systems
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Appendix B

RM05-17-001, -002 & RM05-25-001, -002
(Issued)

PRO FORMA OPEN ACCESS
TRANSMISSION TARIFF

23 Sale or Assignment of Transmission Service

23.1 Procedures for Assignment or Transfer of Service:

(a) Subjeetto-Commission-approval-otfany necessaryfilngs—aA
Transmission Customer may sell, assign, or transfer all or a portion of its
rights under its Service Agreement, but only to another Eligible Customer (the

Assignee). The Transmission Customer that sells, assigns or transfers its

rights under its Service Agreement is hereafter referred to as the Reseller.

to-October152040,-¢Compensation to Resellers shall be at rates established by
agreement between the Reseller and the Assignee.

(b) The Assignee must execute a service agreement with the Transmission
Provider governing reassignments of transmission service prior to the date on
which the reassigned service commences. The Transmission Provider shall

charge the Reseller, as appropriate, at the rate stated in the Reseller’s Service
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Agreement with the Transmission Provider or the associated OASIS schedule

and credit the Reseller with the price reflected in the Assignee’s Service

Agreement with the Transmission Provider or the associated OASIS schedule;

provided that, such credit shall be reversed in the event of non-payment by the

Assignee. If the Assignee does not request any change in the Point(s) of

Receipt or the Point(s) of Delivery, or a change in any other term or condition

set forth in the original Service Agreement, the Assignee will receive the same

services as did the Reseller and the priority of service for the Assignee will be

the same as that of the Reseller. The Assignee will be subject to all terms and

conditions of this Tariff. If the Assignee requests a change in service, the

reservation priority of service will be determined by the Transmission

Provider pursuant to Section 13.2.

[FR Doc. 2010-23836 Filed 9-23-10; 8:45 am]
BILLING CODE 6717-01-C

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) has determined that
certain vessels of the PC—-1 Class are
vessels of the Navy which, due to their
special construction and purpose,
cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with their special functions
as naval ships. The intended effect of

this rule is to warn mariners in waters
where 72 COLREGS apply.
DATES: This rule is effective September
24, 2010 and is applicable beginning
September 8, 2010.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Ted Cook,
JAGC, U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave., SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685—-5040.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR part 706.
This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law), under authority delegated by the
Secretary of the Navy, has certified that
certain vessels of the PC—1 Class are
vessels of the Navy which, due to their
special construction and purpose,
cannot fully comply with the following
specific provisions of 72 COLREGS
without interfering with their special
function as naval ships: Rule 21(a)
pertaining to the arc of visibility of a
masthead light. The DAJAG (Admiralty
and Maritime Law) has also certified
that the lights involved are located in

closest possible compliance with the
applicable 72 COLREGS requirements.
Moreover, it has been determined, in
accordance with 32 CFR parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.
m For the reasons set forth in the
preamble, the DoN amends part 706 of
title 32 of the CFR as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE
INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA,
1972

m 1. The authority citation for part 706
continues to read as follows:
Authority: 33 U.S.C. 1605.

m 2. Section 706.2 is amended in Table
Three by removing the entry for USS
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Zephyr and revising the following
entries for the PC—1 Class to read as
follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

TABLE THREE

Side lights Forward
distance Stern light, anchor
Masthead  Side lights  Stern light inboard of distance light, Anchor lights relation-
Vessel No lights arc  arc of visi-  arc of visi- ship’s forward of height ship of aft light to for-
: of visibility;  bility; rule bility; rule sides in stern in above hull ward light in meters
rule 21(a) 21(b) 21(c) meters meters; in meters; 2(K) annex 1
3(b) ?nnex rule 21(c) 2(K) ?nnex
USS TEMPEST ............. PC2 ... () e 128.3 3.0 1.1 below.
USS HURRICANE ......... PC3 ... () e e e 128.5 3.0 1.1 below.
USS MONSOON ........... PC4 ... () e e 128.3 3.0 1.1 below.
USS TYPHOON ® 128.5 3.0 1.1 below.
USS SIROCCO 3 128.5 3.0 1.1 below.
USS SQUALL ...... ® 128.5 3.0 1.1 below.
USS CHINOOK 3 128.5 3.0 1.1 below.
USS FIREBOLT 3 128.5 3.0 1.1 below.
USS WHIRLWIND ......... PC 11 (&) 128.5 3.0 1.1 below.
USS THUNDERBOLT ... PC 12 3 128.5 3.0 1.1 below.

10Only when towing

2| ower forward masthead light (used for towing) is partially blocked at angles plus or minus 8.5 degrees off centerline; this light is used only
when tow exceeds 200 meters from the stern of the ship to aft end of tow.

Approved: September 8, 2010.
M. Robb Hyde,

Commander, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate, General (Admiralty
and Maritime Law).

[FR Doc. 2010-23749 Filed 9-23-10; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 3
[Docket No. USCG-2010-0351]

RIN 1625-ZA25

Navigation and Navigable Waters;
Technical, Organizational, and
Conforming Amendments, Sector
Puget Sound, WA; Correction

AGENCY: Coast Guard, DHS.
ACTION: Final rule; correction.

SUMMARY: The Coast Guard published in
the Federal Register of August 5, 2010,
a document concerning non-substantive
changes to Title 33 Parts 3 and 165 of
the Code of Federal Regulations. That
publication contained an error in
amendatory instruction 2 and its
regulatory text for part 3. This document
corrects this error.

DATES: This correction is effective
September 24, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lt. Matthew Jones, Coast Guard;
telephone 206-220-7110, e-mail
Matthew.m.jones@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: In FR doc
2010-19326 appearing on page 47212 in
the issue of Thursday, August 5, 2010,
the following correction is made:

1. On page 47212, in the second
column, revise amendatory instruction
number 2 to read as follows:

“Revise § 3.65—10 to read as follows:

§3.65-10 Sector Puget Sound Marine
Inspection Zone and Captain of the Port
Zone.

Sector Puget Sound’s office is located
in Seattle, WA. The boundaries of
Sector Puget Sound’s Marine Inspection
and Captain of the Port Zones start at
latitude 48°29°35” N, longitude
124°43'45” W, proceeding along the
Canadian border east to the Montana-
North Dakota boundary; thence south
along this boundary to the Wyoming
state line; thence west and south along
the Montana-Wyoming boundary to the
Idaho state line; thence northwest along
the Montana-Idaho boundary to latitude
46°55’00” N; thence west along latitude

46°55’00” N to longitude 123°1800” W;
thence north to a point latitude
47°32’00” N, longitude 123°18’00” W;
thence west along latitude 47°32°00” N
to the outermost extent of the EEZ;
thence northeast along the outermost
extent of the EEZ to the Canadian
border; thence east along the Canadian
border to the point of origin.”

Dated: September 21, 2010.
Sandra Selman,
CDR, USCG, Acting Chief, Office of
Regulations and Administrative Law, United
States Coast Guard.

[FR Doc. 2010-24015 Filed 9-23—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0823]
RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
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Chicago Harbor from September 18,
2010 through October 30, 2010. This
action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after fireworks events. This
rule will establish restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. During the enforcement period,
no person or vessel may enter the safety
zones without permission of the Captain
of the Port, Sector Lake Michigan.
DATES: The regulations in 33 CFR
165.931 are enforced from 8:45 p.m. on
September 18, 2010 until 9:15 p.m. on
October 30, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at 414-747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL, 33 CFR 165.931 for the
following events:

(1) Navy Pier Fireworks; on September
18, 2010 from 8:45 p.m. through 9:15
p.m.; on September 25, 2010 from 8:45
p.m. through 9:15 p.m.; on October 2,
2010 from 8:45 p.m. through 9:15 p.m.;
on October 9, 2010 from 8:45 p.m.
through 9:15 p.m.; on October 16, 2010
from 8:45 p.m. through 9:15 p.m.; on
October 23, 2010 from 8:45 p.m. through
9:15 p.m.; on October 30, 2010 from
8:45 p.m. through 9:15 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 Safety Zone, Chicago
Harbor, Navy Pier Southeast, Chicago,
IL and 5 U.S.C. 552(a). In addition to
this notice in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
these enforcement periods via broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port,
Sector Lake Michigan, will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
suspended. If the Captain of the Port,

Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the safety zone. The Captain of the
Port, Sector Lake Michigan, or his or her
on-scene representative may be
contacted via VHF Channel 16.

Dated: September 13, 2010.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2010-23890 Filed 9-23-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IN 171; FRL-9200-1]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Revised Format for Materials Being
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; Administrative
change.

SUMMARY: EPA is revising the format of
its regulations for materials submitted
by the State of Indiana that have been
incorporated by reference (IBR) into its
State Implementation Plan (SIP). The
regulations and other materials affected
by this format change have all been
previously submitted by Indiana and
approved by EPA as SIP revisions.

DATES: Effective Date: This final rule is
effective on September 24, 2010.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
Part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604; the Air and Radiation Docket
and Information Center, EPA
Headquarters Library, Infoterra Room
(Room Number 3334), EPA West
Building, 1301 Constitution Ave., NW.,
Washington, DC 20460, and the
National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742. For information on the availability
of this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18J), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

Table of Contents

1. Background
A. Description of a SIP
B. How EPA Enforces SIPs
C. How the State and EPA Update the SIP
D. How EPA Compiles the SIP
E. How EPA Organizes the SIP Compilation
F. Where You Can Find a Copy of the SIP
Compilation
G. The Format of the New Identification of
Plan Section
H. When a SIP Revision Becomes Part of
the SIP and Federally Enforceable
I. The Historical Record of SIP Revision
Approvals
II. What is EPA doing in this action?
III. Statutory and Executive Order Reviews

I. Background

A. Description of a SIP

Each State has a SIP containing the
control measures and strategies to attain
and maintain the National Ambient Air
Quality Standards (NAAQS). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms.

B. How EPA Enforces SIPs

Before formally adopting required
control measures and strategies, each
State must provide the public with an
opportunity to comment on them. The
States then submit them to EPA as
requested SIP revisions on which EPA
must formally act.

If and when these control measures
and strategies are approved by EPA,
after notice and comment rulemaking,
they are incorporated into the Federally
approved SIP and identified in title 40
of the Code of Federal Regulations, part
52 (Approval and Promulgation of
Implementation Plans) (40 CFR part 52).
The actual State regulations approved
by EPA are not reproduced in their
entirety in 40 CFR part 52, but are
“incorporated by reference,” which
means that EPA has approved a given
State regulation with a specific effective
date. This format allows both EPA and
the public to know which measures are
contained in a given SIP and to help
determine whether the State is enforcing
the regulations.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:Adam.D.Kraft@uscg.mil
mailto:rau.matthew@epa.gov
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C. How the State and EPA Update the
SIP

The SIP is periodically revised as
necessary to address the unique air
pollution problems in the State.
Therefore, EPA from time to time takes
action on State SIP submissions
containing new and/or revised
regulations and other materials; if
approved, they become part of the SIP.
On May 22, 1997 (62 FR 27968), EPA
revised the procedures for incorporating
by reference Federally approved SIPs, as
a result of consultations between EPA
and the Office of the Federal Register
(OFR).

As a result, EPA began the process of
developing the following: (1) A revised
SIP document for each State that would
be incorporated by reference under the
provisions of title 1 CFR part 51; (2) a
revised mechanism for announcing EPA
approval of revisions to an applicable
SIP and updating both the IBR
document and the CFR; and (3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures,
and “Identification of plan” format are
discussed in further detail in the May
22,1997, Federal Register document.

D. How EPA Compiles the SIP

The Federally approved regulations,
source-specific requirements, and
nonregulatory provisions (entirely or
portions of) submitted by each State
agency and approved by EPA have been
organized into a “SIP compilation.” The
compilation is contained in three-ring
binders and will be updated, primarily
on an annual basis. The Indiana SIP
compilation is available at the
Environmental Protection Agency,
Region 5 office: 77 West Jackson
Boulevard, Chicago, Illinois 60604;
(312) 886-2395.

E. How EPA Organizes the SIP
Compilation

Each SIP compilation contains three
parts approved by EPA: Part one
contains regulations, part two contains
source-specific requirements, and part
three contains nonregulatory provisions.
Each State’s SIP compilation contains a
table of identifying information for each
of these three parts. In this action, EPA
is publishing the tables summarizing the
applicable SIP requirements for Indiana.
The effective dates in the tables indicate
the date of the most recent revision of
each regulation. The EPA Region 5
Office has the primary responsibility for
updating the compilation and ensuring
its accuracy.

F. Where You Can Find a Copy of the
SIP Compilation

EPA’s Region 5 Office developed and
will maintain the compilation for
Indiana. A copy of the full text of
Indiana’s regulatory and source-specific
compilations will also be maintained at
NARA and EPA’s Air Docket and
Information Center.

G. The Format of the New Identification
of Plan Section

In order to better serve the public,
EPA revised the organization of the
“Identification of plan” section and
included additional information to
clarify which provisions are the
enforceable elements of the SIP.

The revised Identification of plan
section contains five subsections: (a)
Purpose and scope, (b) Incorporation by
reference, (c) EPA-approved regulations,
(d) EPA-approved source-specific
requirements, and (e) EPA-approved
nonregulatory provisions such as
transportation control measures,
statutes, control strategies, and
monitoring networks.

H. When a State Submission Becomes
Part of the SIP and Federally
Enforceable

All revisions to the applicable SIP
become Federally enforceable as of the
effective date of the revisions to
paragraphs (c), (d), or (e) of the
applicable Identification of plan section
found in each subpart of 40 CFR part 52.

I. The Historical Record of SIP Revision
Approvals

To facilitate enforcement of
previously approved SIP provisions and
provide a smooth transition to the new
SIP compilation, EPA has retained the
original Identification of plan section,
previously appearing in the CFR as the
first or second section of part 52 for
each State subpart. After an initial two-
year period, EPA will review its
experience with the new table format
and will decide whether or not to retain
the Identification of plan appendices for
some further period.

II. What is EPA doing in this action?

Today’s rule constitutes a record
keeping exercise to ensure that all
revisions to the State programs and
accompanying SIP that have already
occurred are accurately reflected in 40
CFR part 52. State SIP revisions are
controlled by EPA regulations at 40 CFR
part 51. When EPA receives a formal SIP
revision request, the Agency must
publish proposed rulemaking in the
Federal Register and provide for public
comment before approval.

EPA has determined that today’s rule
falls under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make a rule effective immediately,
thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA. Today’s rule simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. Accordingly, we find
that public comment is “unnecessary”
and “contrary to the public interest”
under section 553 of the APA, since the
codification of the revised format for
denoting IBR of the State materials into
the SIP only reflects existing law and
since immediate notice in the CFR
benefits the public by removing
outdated citations from the CFR.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a significant regulatory action and is
therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
good cause finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the SUPPLEMENTARY
INFORMATION section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order. This rule does not
impose an information collection
burden under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 etseq.).
EPA’s compliance with these statutes
and Executive Orders for the underlying
rules are discussed in previous actions
taken on the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 etseq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s action simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the

reasons therefore, and established an
effective date of September 24, 2010.
EPA will submit a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a major rule as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the
Indiana SIP compilation had previously
afforded interested parties the
opportunity to file a petition for judicial
review in the United States Court of
Appeals for the appropriate circuit
within 60 days of such rulemaking
action. Thus, EPA sees no need in this
action to reopen the 60-day period for
filing such petitions for judicial review
for these “Identification of plan”
reorganization actions for Indiana.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: August 12, 2010.

Susan Hedman,

Regional Administrator, Region 5.

m Part 52 of chapter, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority for citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart P—Indiana

§52.770 [Redesignated as §52.800]

m 2. Section 52.770 is redesignated as
§52.800 and the section heading and
paragraph (a) are revised to read as
follows:

§52.800 Original identification of plan
section.

(a) This section identifies the original
“Air Implementation Plan for the State
of Indiana” and all revisions submitted

by Indiana that were Federally approved
prior to December 31, 2009.

* * * * *

m 3. Anew §52.770is added to read as
follows:

§52.770

(a) Purpose and scope. This section
sets forth the applicable State
Implementation Plan (SIP) for Indiana
under section 110 of the Clean Air Act,
42 U.S.C. 7401, and 40 CFR Part 51 to
meet National Ambient Air Quality
Standards.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c), (d),
and (e) of this section with an EPA
approval date prior to December 31,
2009, was approved for incorporation by
reference by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR Part 51. Material is
incorporated as it exists on the date of
the approval, and notice of any change
in the material will be published in the
Federal Register. Entries in paragraphs
(c), (d), and (e) of this section with an
EPA approval date after December 31,
2009, will be incorporated by reference
in the next update to the SIP
compilation.

(2) EPA Region 5 certifies that the
rules/regulations provided by the EPA
in the SIP compilation at the addresses
in paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
SIP as of December 31, 20009.

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, Region 5, Air
Programs Branch, 77 West Jackson
Boulevard, Chicago, IL 60604; the EPA,
Air and Radiation Docket and
Information Center, EPA Headquarters
Library, Infoterra Room (Room Number
3334), EPA West Building, 1301
Constitution Ave., NW., Washington,
DC 20460, and the National Archives
and Records Administration. If you
wish to obtain materials from a docket
in the EPA Headquarters Library, please
call the Office of Air and Radiation
(OAR) Docket/Telephone number: (202)
566—1742. For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

(c) EPA approved regulations.

Identification of plan.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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EPA-APPROVED INDIANA REGULATIONS

. Indiana EPA
g}gﬁgﬁ Subject effective approval Notes
date date
Article 1. General Provisions
-1 Provisions Applicable Throughout Title 326 ...... | .ccceiiiiiiiiiies 2/18/1982, 47 FR 6622 ............ Sec. 4 and 5.
6/24/1994 | 7/21/1997, 62 FR 38919 .......... Sec. 2.
3/16/2005 | 10/19/2005, 70 FR 60735 ........ Sec. 6.
7/31/2009 | 11/20/2009, 74 FR 60197 ........ Sec. 3.
1-2 e DefinitionS ....c.eevevieieeciee e 9/26/1980 | 11/5/1981, 46 FR 54943 .......... Sec. 1,3,5,6,7,8,9, 10, 11,
13, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, 35,
36, 37, 38, 39, 40, 41, 42,
43, 44, 45, 46, 47, 49, 50,
51, 54, 55, 56, 57, 58, 59,
60, 61, 62, 63, 64, 65, 66,
67, 68, 69, 70, 71, 72, 73,
74,75, 76, 77, 80, 81, 82,
83, 84, 85, 86, 87, 88, 89,
91.
5/18/1990 | 3/6/1992, 57 FR 8082 .............. Sec. 18.5, 21.5, 29.5, 29.6,
49.5.
6/5/1991 | 3/6/1992, 57 FR 8082 .............. Sec. 14.
6/11/1993 | 6/15/1995, 60 FR 31412 .......... Sec. 32.1, 34.1, 62.1, 63.1,
63.2.
1/21/1995 | 7/5/1995, 60 FR 34856 ............ Sec. 22.5, 28.5, 64.1.
6/24/1994 | 7/21/1997, 62 FR 38919 .......... Sec. 2, 4, 12, 33.1, 33.2.
1/19/2005 | 10/19/2005, 70 FR 60735 ........ Sec. 52, 52.2, 52.4, 82.5.
5/26/2007 | 3/18/2008, 73 FR 14389 .......... Sec. 48 and 90.
1-3 ..o Ambient Air Quality Standards ..........ccccoviiiiiiis | i 11/27/1981, 46 FR 57895 ........ Sec. 1,2, and 3.
4/5/2006 | 10/31/2006, 71 FR 63699 ........ Sec. 4.
1-5 ... Episode Alert LEVEIS .......cccceevcieeiiiiecciieecciiees | eveeeeiieeeseeee e 5/31/1972, 37 FR 10842.
16 ......... Malfunctions ........ccccoeiiiiiii i 3/15/1984 | 5/3/1990, 55 FR 18604 ............ Sec. 2 to 6.
6/24/1994 | 7/21/1997, 62 FR 38919 .......... Sec. 1.
1-7 . Stack Height Provisions ..........cccccovviiiininnnen. 8/27/1980 | 3/12/1982, 47 FR 10824.
Article 2. Permit Review Rules
2-1.1 ... General Provisions .........ccccccoovieiieiieeieesieee. 6/26/1999 | 6/27/2003, 68 FR 38197 .......... Sec. 6, 8.
9/10/2004 | 6/18/2007, 72 FR 33395 .......... Sec. 7.
12/16/2007 | 10/6/2009, 74 FR 51240 .......... Sec. 9.5.
2-2 ... Prevention of Significant Deterioration (PSD) 4/22/2001 | 6/27/2003, 68 FR 38197 .......... Sec. 10, 11, 13, 15, 16.
Requirements.
4/8/2004 | 5/20/2004, 69 FR 29071 .......... Sec. 1(m), 1(ll) and Sec. 12.
9/10/2004 | 6/18/2007, 72 FR 33395 .......... Sec. 1(a)—(l), (n)—(kk), (mm)—
(tt), (uu)(1)—(4), (w)—(aaa);
2(a)—(d)(4), (d)(6)—(e), (9)—(i);
3; 4; 5(a), (c)-(e); 6; 8;.
2-24 ... Actual Plantwide Applicability Limitations in At- 9/10/2004 | 6/18/2007, 72 FR 33395.
tainment Areas.
2-3 s Emission Offset ..o, 12/13/1993 | 10/7/1994, 59 FR 51108 .......... Sec. 4 and 5.
9/10/2004 | 6/18/2007, 72 FR 33395 .......... Sec. 1(a)—(i), (k)—(ff), (hh)—(uu);
2(a)—(c)(4), (c)(6)—(k), (m);
3(a)-(b)(11), (b)(14).
2-34 ... Actual Plantwide Applicability Limitations in 9/10/2004 | 6/18/2007, 72 FR 33395.
Nonattainment Areas.
2-5.1. ..... | Construction of New Sources ..........cccceeveerunenne 9/10/2004 | 6/18/2007, 72 FR 33395 .......... Sec. 4.
2-6 ......... Emission Reporting ........cccooeviiiiiiiiiiees 3/27/2004 | 10/29/2004, 69 FR 63069 ........ Sec. 2, 5.
8/13/2006 | 3/29/2007, 72 FR 14678 .......... Sec 1, 3, 4.
2-8 ......... Federally Enforceable State Operating Permit 6/24/1994 | 8/18/1995, 60 FR 43008 .......... Sec. 1 to 17 except 4.
Program.
12/16/2007 | 10/6/2009, 74 FR 51240 .......... Sec. 4.
2-9 ... Source Specific Operating Agreement Program 6/24/1994 | 4/2/1996, 61 FR 14487 ............ Sec. 1, 2(a), 2(b), and 2(e).
Article 3. Monitoring Requirements
31 .l Continuous Monitoring of EmIssions ........ccccceee | eorviiieiiiiineniinenn. 9/4/1981, 46 FR 44448 ............ Sec. 1.
3-2.1 ... Source Sampling Procedures ............ccoeveennee. 7/15/1995 | 4/9/1996, 61 FR 15704 ............ Sec. 5.
35 ......... Continuous Monitoring of Emissions ................. 3/1/1998 | 12/28/2009, 74 FR 68541 ........ Sec. 1.

Article 4. Burning Regulations

4-1 ... OpeN BUMING ....eiiiiiiieeieeieee e nieenes | e 6/22/1978, 43 FR 26722 .......... Sec. 4 and 5.
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EPA-APPROVED INDIANA REGULATIONS—Continued

. Indiana EPA
g}gﬁgﬁ Subject effective approval Notes
date date
8/25/1982 | 5/18/1983, 48 FR 22294 .......... Sec. 0.5 and 2.
6/23/1995 | 2/1/1996, 61 FR 3581 .............. Sec. 3.
4-2 ... INCINErators .......ccoeeveveeeceeere e 12/15/2002 | 11/30/2004, 69 FR 69531.
Article 5. Opacity Regulations
51 ... Opacity LIMItations ...........cccoveveruereereeeceereeneennns 6/11/1993 | 6/15/1995, 60 FR 31412 .......... Sec. 4(a), 5(a), 5(c), 7
11/8/1998 | 7/16/2002, 67 FR 46589 .......... Sec. 1, 2, 3, 4(b), 5(b)
Article 6. Particulate Rules
6-2 ... Particulate Emission Limitations for Sources of 10/21/1983 | 5/17/1985, 50 FR 20569.
Indirect Heating.
6-3 ......... Particulate Emission Limitations for Manufac- 6/12/2002 | 7/25/2005, 70 FR 42495.
turing Processes.
6-4 ... Fugitive Dust EMISSIONS .........cccoeveiieeniiiiiennene 11/16/1973 | 10/28/1975, 40 FR 50032.
6-7 .o Particulate Matter Emissions Limitations for 8/30/2008 | 11/10/2009, 74 FR 57904 ........ Sec. 1.
Southern Indiana Gas and Electric Company.
Article 6.5. Particulate Matter Limitations Except Lake County
6.5-1 ...... General Provisions .........cccccevveerieenienieeneeene. 9/9/2005 | 3/22/2006, 71 FR 14383.
6.5-2 ...... Clark County .............. 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-3 ...... Dearborn County ... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-4 ... Dubois County ....... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-5 ...... Howard County ... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-6 ...... Marion County ....... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-7 ...... St. Joseph County ........ 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-8 ...... Vanderburgh County .... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-9 ...... Vigo County .......cceceeuene 2/22/2008 | 4/30/2008, 73 FR 23356.
6.5-10 Wayne County .......cccoceeveieiiniiiesie e 2/22/2008 | 4/30/2008, 73 FR 23356.
Article 6.8. Particulate Matter Limitations for Lake County
6.8-1 ... General ProvisSions .........ccccceveeiievesiieeenieeeses 9/9/2005 | 3/22/2006, 71 FR 14383 .......... Sec. 15,2, 3,4,6.
2/22/2008 | 4/30/2008, 73 FR 23356 .......... Sec. 1,5, 7.
6.8-2 ...... Lake County: PM;, Emission Requirements ..... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.8-3 ...... Lake County: Opacity Limits; Exceptions to 2/22/2008 | 4/30/2008, 73 FR 23356.
326 IAC 5-1-2.
6.8-4 ... Lake County: Opacity Limits; Test Methods ..... 2/22/2008 | 4/30/2008, 73 FR 23356.
6.8-5 ...... Lake County: Opacity Continuous Emissions 2/22/2008 | 4/30/2008, 73 FR 23356 .......... Repealed.
Monitors.
6.8-6 ...... Lake County: Combustion Sources; Natural 2/22/2008 | 4/30/2008, 73 FR 23356.
Gas.
6.8-7 ...... Lake County: Site-Specific Control Require- 2/22/2008 | 4/30/2008, 73 FR 23356.
ments.
6.8-8 ...... Lake County: Continuous Compliance Plan ..... 9/9/2005 | 3/22/2006, 71 FR 14383 .......... Sec. 2 to 8.
2/22/2008 | 4/30/2008, 73 FR 23356 .......... Sec. 1.
6.8-9 ...... Lake County: PM,, Coke Battery Emission Re- 9/9/2005 | 3/22/2006, 71 FR 14383 .......... Sec. 1 and 2
quirements.
2/22/2008 | 4/30/2008, 73 FR 23356 .......... Sec. 3.
6.8-10 Lake County: Fugitive Particulate Matter .......... 9/9/2005 | 3/22/2006, 71 FR 14383 .......... Sec. 2, 3, 4
2/22/2008 | 4/30/2008, 73 FR 23356 .......... Sec. 1.
6.8—11 Lake County: Particulate Matter Contingency 9/9/2005 | 3/22/2006, 71 FR 143883.
Measures.
Article 7. Sulfur Dioxide Rules
7-11 ... Sulfur Dioxide Emission Limitations .................. 6/24/2005 | 9/26/2005, 70 FR 56129.
7-2 ... ComplianCe .......ccoeevvereeiieieeeseeeen 6/24/2005 | 9/26/2005, 70 FR 56129.
7-3 . Ambient Monitoring .........cccoeeceeiiiiininieeieeeis | e 5/13/1982, 47 FR 20583 .......... Sec. 2.
74 ... Emission Limitations and Requirements by 4/10/1988 | 9/1/1988, 53 FR 33808 ............ Sec. 4t07,9.
County.
5/13/1988 | 12/16/1988, 53 FR 50521 ........ Sec. 11.
4/10/1988 | 1/19/1989, 54 FR 2112 ............ Sec. 8.
10/23/1988 | 1/19/1989, 54 FR 2112 ............ Sec. 14.
12/5/1990 | 9/19/1994, 59 FR 47804 .......... Sec. 12.1.
3/11/1999 | 8/2/2000, 65 FR 47336 ............ Sec. 2.
6/12/1999 | 8/29/2000, 65 FR 52315 .......... Sec. 1.1.
9/30/2004 | 2/28/2005, 70 FR 9533 ............ Sec. 3.
3/16/2005 | 2/28/2006, 71 FR 9936 ............ Sec. 13.
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date date
8/30/2008 | 11/10/2009, 74 FR 57904 ........ Sec. 10.
7-41 .. Lake County Sulfur Dioxide Emission Limita- 6/24/2005 | 9/26/2005, 70 FR 56129.
tions.
Article 8. Volatile Organic Compound Rules
8-1 ......... General Provisions .........cccccoveiiieeneenneeseeenenn 10/27/1982, 47 FR 20586 ........ Sec. 7.
1/14/1986 | 9/4/1987, 52 FR 33590 ............ Sec. 3.
11/10/1988 | 9/6/1990, 55 FR 36635 ... Sec. 5.
6/5/1991 | 3/6/1992, 57 FR 8082 .............. Sec. 1.
5/22/1997 | 6/29/1998, 63 FR 35141 .......... Sec. 9, 10, 11, 12.
10/18/1995 | 11/3/1999, 64 FR 59642 .......... Sec. 0.5.
7/15/2001 | 9/11/2002, 67 FR 57515 .......... Sec. 4.
12/15/2002 | 5/5/2003, 68 FR 23604 ............ Sec. 2.
6/24/2006 | 6/13/2007, 72 FR 32531 .......... Sec. 6.
8-2 ......... Surface Coating Emission Limitations ............... 10/27/1982, 47 FR 20586 ........ Sec. 4, 6, 7, 8.
1/18/1983, 48 FR 2124 ............ Sec. 10.
2/10/1986, 51 FR 4912 ............ Sec. 2 and 3.
4/10/1988 | 11/24/1990, 55 FR 39141 ........ Sec. 12.
2/15/1990 | 3/6/1992, 57 FR 8082 Sec. 5
6/5/1991 | 3/6/1992, 57 FR 8082 Sec. 1.
10/23/1988 | 3/6/1992, 57 FR 8082 Sec. 11.
12/15/2002 | 7/21/2003, 68 FR 42978 .......... Sec. 9.
8-3 ......... Organic Solvent Degreasing Operations ........... | wcccevceriienineenen. 10/27/1982, 47 FR 47554 ........ Sec. 2, 3, 4.
6/5/1991 | 3/6/1992, 57 FR 8082 .............. Sec. 5, 6, 7.
5/27/1999 | 9/14/2001, 66 FR 47887 .......... Sec. 1, 8.
84 ... Petroleum SOUICES ......eeveeiieeiiiiieeeeeecceeeeeeeeees | e 1/18/1983, 48 FR 2127 ............ Sec. 2, 4, 5.
2/10/1986, 51 FR 4912 ............ Sec. 3.
6/5/1991 | 3/6/1992, 57 FR 8082 .............. Sec. 8.
10/18/1995 | 11/3/1999, 64 FR 59642 .......... Sec. 6.
5/23/1999 | 12/20/1999, 64 FR 71031 ........ Sec. 1(c).
11/5/1999 | 5/31/2002, 67 FR 38006 .......... Sec. 7, 9.
8-5 ......... Miscellaneous Operations .........ccoccceeevvveeiiices | evveeeeeiiee e 1/18/1983, 48 FR 2124 ............ Sec. 4.
2/10/1986, 51 FR 4912 ... Sec. 2.
5/18/1990 | 3/6/1992, 57 FR 8082 .............. Sec. 3.
5/22/1997 | 6/29/1998, 63 FR 35141 .......... Sec. 5.
3/22/2007 | 2/20/2008, 73 FR 9201 ............ Sec. 1 and 6
86 ........ Organic Solvent Emission Limitations ........ccc.cc. | wooeerieiiinniineen. 1/18/1983, 48 FR 2124.
87 .. Specific  VOC Reduction Requirements for 1/21/1995 | 7/5/1995, 60 FR 34856.
Lake, Porter, Clark, and Floyd Counties.
8-8 ......... Municipal Solid Waste Landfills Located in 1/18/1996 | 1/17/1997, 62 FR 2591.
Clark, Floyd, Lake, and Porter Counties.
8-9 ... Volatile Organic Liquid Storage Vessels ........... 1/18/1996 | 1/17/1997, 62 FR 2593.
8-10 ....... Automobile Refinishing ..........ccccocveiiiiiinicnnn 11/2/1995 | 6/13/1996, 61 FR 29965 .......... Sec. 2,4,7, 8.
5/23/1999 | 12/20/1999, 64 FR 71031 ........ Sec. 3.
8/13/1998 | 12/20/1999, 64 FR 71031 ........ Sec. 1,5, 6, 9.
8—11 ... Wood Furniture Coating .......ccocoeeveeiienniiiiiens 1/4/1996 | 10/30/1996, 61 FR 55889.
8-12 ... Shipbuilding or Ship Repair Operations in 5/1/1996 | 1/22/1997, 62 FR 3216 ............ Sec. 1, 3.
Clark, Floyd, Lake, and Porter Counties.
7/15/2001 | 4/1/2003, 68 FR 15664 ............ Sec. 2,4,5,6,7.
8-13 ....... Sinter Plants .......ccccoooieiiiiiieee, 7/24/1998 | 7/5/2000, 65 FR 41350.
Article 9. Carbon Monoxide Emission Rules
91 ... Carbon Monoxide Emission Limits .................... 12/15/2002 | 11/30/2004, 69 FR 69531.
Article 10. Nitrogen Oxides Rules
10-1 ... Nitrogen Oxides Control in Clark and Floyd 6/12/1996 | 6/3/1997, 62 FR 30253.
Counties.
10-3 ....... Nitrogen Oxide Reduction Program for Specific 9/16/2001 | 11/8/2001, 66 FR 56465 .......... Sec. 2, 4, 5, 6.
Source Categories.
8/6/2003 | 12/11/2003, 68 FR 69025 ........ Sec. 1.
2/26/2006 | 10/1/2007, 72 FR 55664 .......... Sec. 3.
104 ... Nitrogen Oxides Budget Trading Program ........ 9/16/2001 | 11/8/2001, 66 FR 56465 .......... Sec. 4,5,6,7,8,11,12.
8/6/2003 | 12/11/20083, 68 FR 69025 ........ Sec. 10.
2/26/2006 | 10/1/2007, 72 FR 55664 .......... Sec. 1, 2, 3,9, 13, 14, 15.
10-5 ....... Nitrogen Oxide Reduction Program for Internal 2/26/2006 | 10/1/2007, 72 FR 55664.
Combustion Engines (ICE).
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EPA-APPROVED INDIANA REGULATIONS—Continued

: Indiana EPA
g}gggﬁ Subject effective approval Notes
date date
106 ...... Nitrogen Oxides Emissions Limitations for 8/30/2008 | 11/10/2009, 74 FR 57904 ........ Sec. 1.
Southern Indiana Gas and Electric Company.
Article 11. Emission Limitations for Specific Types of Operations
11-1 ... Existing Foundries ..........cccooveverienciecicneenens 7/25/1968 | 5/31/1972, 37 FR 10863.
11-3 ...... Coke Oven Batteries .........ccccoovrveeneerieeneeenen. 9/26/1980 | 12/1/1983, 48 FR 54615 .......... Sec. 1, 3, 5.
6/11/1993 | 6/15/1995, 60 FR 31412 .......... Sec. 2(a)—(f), 2(i), 4
11-4 ... Fiberglass Insulation Manufacturing .................. 9/26/1980 | 4/3/1984, 49 FR 13144 ........... Sec. 1, 2, 3, 4.
9/27/2002 | 12/9/2002, 67 FR 72844 .......... Sec. 5
11-5 ... Fluoride Emission Limitations for Existing Pri- 2/6/1981 | 11/27/1981, 46 FR 57892.
mary Aluminum Plants.
Article 13. Motor Vehicle Emission and Fuel Standards
13-1.1 .... | Motor Vehicle Inspection and Maintenance Re- 1/22/1999 | 9/27/2001, 66 FR 49297.
quirements.
13-3 ...... Control of Gasoline Reid Vapor Pressure ......... 12/15/2002 | 7/21/2003, 68 FR 42978 .......... Sec. 1.
8/5/1995 | 2/9/1996, 61 FR 4895 .............. Sec.2t0 7.
Article 14. Emission Standards for Hazardous Air Pollutants
141 ... General Provisions .........cccccevevrieeneenieeseeenn. 5/13/1988 | 9/17/1992, 57 FR 42889.
14-8 ... Emission Standard for Equipment Leaks (Fugi- 5/13/1988 | 9/17/1992, 57 FR 42889.
tive Emission Sources).
14-9 ... Emission Limitations for Benzene from Fur- 5/13/1988 | 9/17/1992, 57 FR 42889.
nace Coke Oven By-Product Recovery
Plants.
Article 15. Lead Rules
15-1 ... Lead Emission Limitations ..........c..ccccecevvveeeennn. 7/14/1989 | 8/17/1989, 54 FR 33894 .......... Sec. 1 and 4.
4/27/1994 | 5/3/1995, 60 FR 21717 ............ Sec. 2(a)(1)—(a)(6), (a)(8)—(b).
2/5/1999 | 12/28/1999, 64 FR 72561 ........ Sec. 2(a)(7)(A)—(G).
12/31/2000 | 1/15/2008, 73 FR 2428 ............ Sec. 2(c) and 3.
Article 16. State Environmental Policy
16-3 ....... ‘ General Conformity ........cccceeiiiiienieniceneeeen, ‘ 7/6/1996 ‘ 1/14/1998, 63 FR 2146 ............ ‘ Sec. 1.
Article 19. Mobile Source Rules
19-3 ...... ‘ Clean Fuel Fleet Vehicles .........cccocveeeeieiiinnenns ‘ 1/18/1996 ‘ 3/21/1996, 61 FR 11552, ‘
Article 20. Hazardous Air Pollutants
20-10 ... Bulk Gasoline Distribution Facilities .... 11/4/1999 | 5/31/2002, 67 FR 38006.
20-13 ... Secondary Lead Smelters ..........cccoooerieenenennen. 12/31/2000 | 1/15/2008, 73 FR 2428 ............ Sec. 1(c), 2(a), and 6.
Article 24. Trading Programs: Nitrogen Oxides (NOx) and Sulfur Dioxide (SO>)
24— ... Clean Air Interstate Rule Nitrogen Oxides An- 2/25/2007 | 10/22/2007, 72 FR 59480 ........ Sec. 2(36), 2(38), 2(60), 8, 12.
nual Trading Program.
24-2 ... Clean Air Interstate Rule (CAIR) Sulfur Dioxide 2/25/2007 | 10/22/2007, 72 FR 59480 ........ Sec. 11.
Trading Program.
24-3 ... Clean Air Interstate Rule (CAIR) NOx Ozone 2/25/2007 | 10/22/2007, 72 FR 59480 ........ Sec. 1, 2(38), 2(49), 2(61), 8,
Season Trading Program. 12.

(d) EPA approved State source-
specific requirements.

EPA-APPROVED INDIANA SOURCE-SPECIFIC PROVISIONS

CO date Title SIP rule EPA approval Explanation
10/1/1999 .......... ALCOA-Warrick ............... 5—1-2 e 7/5/2000, 65 FR 41352 (also see 64 | Alt. opacity limits (permit).
FR 40287).
12/15/1999 ........ ALCOA-Warrick ......c........ 5-1-2 s 7/5/2000, 65 FR 41352 (also see 64 | Alt. opacity limits (permit).
FR 40287).
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CO date Title SIP rule EPA approval Explanation
10/12/1999 ........ Crane Naval .........cccceeen. 12/31/2002, 67 FR 79859 .........ccueeee. Exemption.
2/11/2004 .......... Eli Lilly 11/8/2004, 69 FR 64661 ... Exemption.
12/22/2004 ........ Transwheel ..........cccocee. 8-3-5(a)(5)(C) eeevvevrrennn 4/12/2005, 70 FR 19000 ........cccvvvruveenee Equivalent control.

(e) EPA approved nonregulatory and
quasi-regulatory provisions.

EPA-APPROVED INDIANA NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Title

Indiana date

EPA approval

Explanation

Carbon Monoxide Control Strategy—Lake and Porter Co
Carbon Monoxide Control Strategy—Lake and Marion Cos

Chicago Hydrocarbon Control Strategy
Chicago-Gary Hydrocarbon Control Strategy ...
Control Strategy: Particulate Matter
Evansville Hydrocarbon Control Strategy

Fluoride Emission Limitations for Existing Primary Aluminum

Plants.
Fort Wayne Hydrocarbon Control Strategy

Greene and Jackson Counties Hydrocarbon Control Strategy

Indianapolis Hydrocarbon Control Strategy
LaPorte Hydrocarbon Control Strategy
Lead Control Strategy—Marion County ..
Lead Control Strategy—Marion County
Louisville Hydrocarbon Control Strategy
Louisville Hydrocarbon Control Strategy
Muncie Hydrocarbon Control Strategy ....
Ozone Monitoring Season
PM,o Maintenance Plan for Lake County

Particulate Control Strategy—Vermillion County

Small Business Compliance Assistance Program
South Bend-Elkhart Hydrocarbon Control Strategy
Sulfur Dioxide Control Strategy—LaPorte, Marion, Vigo, and

Wayne Counties.
Terre Haute Hydrocarbon Control Strategy

2/19/1991
9/25/2002

1/19/2000, 65 FR 2883
10/15/2009, 74 FR 52891
8/26/2004, 69 FR 52427

12/30/2008, 73 FR 79652
11/27/2009, 74 FR 62243
12/29/2005, 70 FR 77026
3/11/2003, 68 FR 11472

1/11/2007, 72 FR 1292
11/14/2005, 70 FR 69085
10/19/2007, 72 FR 59210
7/19/2007, 72 FR 39574
5/10/2000, 65 FR 29959
9/24/2009, 74 FR 48659
9/20/2004, 69 FR 56171
7/19/2007, 72 FR 39571
11/16/2005, 70 FR 69443
12/10/1991, 56 FR 64482.
1/10/2003, 68 FR 1370

8/26/1997, 62 FR 45168
9/2/1993, 58 FR 46541.
7/19/2007, 72 FR 39577
11/15/1996, 61 FR 58482

1/5/2006, 71 FR 541

Paragraph (b).
Paragraph (c).
Paragraph (aa).
Paragraph (kk).
Paragraph (s).
Paragraph (ee).
Removed from SIP, replaced
by NESHAP.
Paragraph (ff).
Paragraph (bb).
Paragraph (jj).
Paragraph (gg).
Paragraph (d).
Paragraph (e).
Paragraph (z).
Paragraph (ii).
Paragraph (cc).

Paragraph (r), also redesigna-
tion.

........ Paragraph (q).

Paragraph (hh).

Paragraph (f) and (g).

Paragraph (dd).

[FR Doc. 2010-23802 Filed 9-23—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R05-OAR-2010-0477; FRL-9204-5]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Michigan; Redesignation of
the Allegan County Areas to
Attainment for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving Michigan’s
request to redesignate the Allegan
County, Michigan nonattainment area to
attainment for the 1997 8-hour ozone
standard because the request meets the
statutory requirements for redesignation
under the Clean Air Act (CAA). The

Michigan Department of Natural
Resources and Environment (MDNRE)
submitted this request on May 12, 2010,
and supplemented it on June 16, 2010.
This approval involves several related
actions. EPA is making a determination
under the CAA that the Allegan County
area has attained the 1997 8-hour ozone
National Ambient Air Quality Standard
(NAAQS). This determination is based
on three years of complete, quality-
assured and certified ambient air quality
monitoring data for the 2007-2009
ozone seasons that demonstrate that the
8-hour ozone NAAQS has been attained
in the area. Preliminary data available
for 2010 is consistent with continued
attainment. EPA is also approving, as a
revision to the Michigan State
Implementation Plan (SIP), the State’s
plan for maintaining the 8-hour ozone
NAAQS through 2021 in the area. EPA
is approving the 2005 emissions
inventory submitted with the
redesignation request as meeting the
comprehensive emissions inventory
requirement of the CAA for the Allegan

County area. Finally, EPA found
adequate and is approving the State’s
2021 Motor Vehicle Emission Budgets
(MVEBs) for the Allegan County area.
DATES: This final rule is effective
September 24, 2010.

ADDRESSES: EPA has established a
docket for this action: Docket ID No.
EPA-R05-OAR-2010-0477. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
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8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone
Kathleen D’Agostino, Environmental
Engineer, at (312) 886—1767 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Kathleen D’Agostino, Environmental
Engineer, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886-1767,
dagostino.kathleen@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

Table of Contents

1. What is the background for these actions?

II. What comments did we receive on the
proposed rule?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews.

I. What is the background for these
actions?

The background for today’s actions is
discussed in detail in EPA’s July 20,
2010, proposal (75 FR 42018). In that
rulemaking, we noted that, under EPA
regulations at 40 CFR part 50, the 8-hour
ozone standard is attained when the
three-year average of the annual fourth-
highest daily maximum 8-hour average
ozone concentrations is less than or
equal to 0.08 ppm. (See 69 FR 23857
(April 30, 2004) for further information.)
Under the CAA, EPA may redesignate
nonattainment areas to attainment if
sufficient complete, quality-assured data
are available to determine that the area
has attained the standard and if it meets
the other CAA redesignation
requirements in section 107(d)(3)(E).

The MDNRE submitted a request to
redesignate the Allegan County area to
attainment for the 1997 8-hour ozone
standard on May 12, 2010, and
supplemented it on June 16, 2010. The
redesignation request is based on three
years of complete, quality-assured,
certified data for the period of 2007
through 2009, indicating the 8-hour
NAAQS for ozone, as promulgated in
1997, has been attained in the Allegan
County area. Preliminary monitoring
data available for 2010 is consistent
with continued attainment. The July 20,
2010, proposed rule provides a detailed
discussion of how Michigan met this
and other CAA requirements.

II. What comments did we receive on
the proposed rule?

EPA provided a 30-day review and
comment period. The comment period
closed on August 19, 2010. EPA
received comments in support of the
redesignation from Consumers Energy.
EPA received no adverse comments on
the proposed rule.

ITII. What action is EPA taking?

EPA is making a determination that
the Allegan County area has attained the
1997 8-hour ozone NAAQS. EPA is also
approving the maintenance plan SIP
revisions for the Allegan County area.
EPA’s approval of the maintenance plan
is based on the State’s demonstration
that the plan meets the requirements of
section 175A of the CAA. After
evaluating the redesignation requests
submitted by MDNRE, EPA believes that
the request meets the redesignation
criteria set forth in section 107(d)(3)(E)
of the CAA. Therefore, EPA is approving
the redesignation of the Allegan County
area from nonattainment to attainment
for the 1997 8-hour ozone NAAQS. EPA
is also approving MDNRE’s 2005 base
year emissions inventory for the Allegan
County area as meeting the
requirements of section 172(c)(3) of the
CAA. Finally, EPA has found adequate
and is approving Michigan’s 2021
MVEBEs for the Allegan County area.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for this
action to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the area from
certain CAA requirements that would
otherwise apply to it. The immediate
effective date for this action is
authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction,” and section 553(d)(3),
which allows an effective date less than
30 days after publication “as otherwise
provided by the agency for good cause
found and published with the rule.” The
purpose of the 30-day waiting period
prescribed in section 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the state of
various requirements for this 8-hour
ozone nonattainment area. For these

reasons, EPA finds good cause under 5
U.S.C. 553(d)(3) for this action to
become effective on the date of
publication of this action.

1V. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by state law. A redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. These actions do not impose
additional requirements beyond those
imposed by state law and the CAA. For
that reason, these actions:

e Are not “significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as de